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United States Court of Appeals for the 
District of Columbia 


District Court of the United States 
for tlu- Distrift of (’ohmihia 

At Law No. sr> ? 4G() 

Fav F. Li'Cas and IIai:i:y K. Lovklkss. Plaintiffs, 


Julius Manger and Hamilton Realty Corporation, 

Defendant s. 

Unitku Status ok Amkimca. 

District of Col inch'd . ss : 

l’,F IT RFM KM BFRFD. That in tlu* District Court <d tlu* 
United States for the District of Columbia. at tlu* 
City of Washington, in said District, at the linn. 
hereinafter mentioned, the following papers were 
iile.l and proceedings had, in the above-entitled 
cause, to wit : 

1 J mended Declaration 

Filed, duly *2 19J5 

In the Supreme Court of the District ot ( olnniliia 
At Law No. S),4(>0 

Fav F. Lucas and Harry R. Lovki.kss, Plaintiffs. 


Jrurs Manoki: and Hamilton Realty Corporation. 

Defendants. 

The- plaintiffs. Fay K. Luca* ..ml Harry K. I^vcl*y*. *«*• 

tl„. defendants. Julius Manner and Hatndton Kealt ( • 

„ body eor,.orate, in the ..ltcriu.l.x-f m at 

whereas on the date’s hereinafter mentioned and t<» a - 
pl .i 0 r thereto the plaintiff Lucas was etoraired in tlu 

;:;;u,:,s i...,h 1.™^ ...a .he pi..-;"' t, n r 

,.„..au«l in the business of a general real estate trod bust- 
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ness broker; for tint whereas prior to March 20, 15)34, the 
defendant Manner solicited and caused the plaintiff Lucas 
to assist him, the said Manner, in tin* acquision by purchase 
of a hotel in the District of Columbia on terms and at a 
price agreeable to the said MaHirer, and whereas said plain¬ 
tiff Lucas expended much time and effort with said Manger 
in investigating, inspecting and considering various hotels 
located in said District of Columbia, and whereas after said 
investigation, inspection and consideration, the defendant 
Manner informed plaintiff Lucas that lie was ready and de¬ 
sirous of purchasing a certain hotel in the District of Co¬ 
lumbia known as the Hamilton Hotel, located at 14th and 
I\ Streets, Northwest, provided it could be purchased on 
suitable terms, that such purchase would be made by the 
defendant individual'y or by a corporation which he, the 
said Manner, would cause to be formed for such purpose, 
and that the said defendant Manner, or the corpora- 
2 tion to be formed by him as aforesaid, would be will- 
inn to purchase said hotel at a cost of One Million 
Dollars ($1,000,000); on, to wit, the aforesaid 20th day of 
March, 1934, the plaintiff Lucas introduced to the defen¬ 
dant Manner the plaintiff Loveless and the said defendant 
Manner thereupon repeated to the plaintiffs the statements 
last hereinbefore set forth and then and there employed the 
plaintiffs and both of them to assist him or the corporation 
to be formed as aforesaid in the purchase of said hotel and 
an reed and promised that he, the said Manger, or the cor¬ 
poration to be formed by him as aforesaid, would pay them 
the reasonable value of their services so to be rendered; 
that thereafter the plaintiffs spent much time and effort in 
investigating said Hamilton Hotel and in ascertaining upon 
what price and terms said hotel could be purchased and in 
conferring with the said Manger and others in that regard; 
that as a result of their efforts and investigation as afore¬ 
said the plaintiffs reported to the said Manger that said 
hotel could be purchased for a sum not exceeding Eight 
Hundred and Fifty Thousand Dollars ($850,000) and per¬ 
haps as low as Seven Hundred and Fifty Thousand Dollars 
($750,000), of which approximately Three Hundred Thou¬ 
sand Dollars ($300,000) would have to be paid in cash and 
the balance in notes secured by a first deed of trust on said 
hotel property; that the said Manger thereupon informed 
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the plaintiffs that with this information lit* would person¬ 
ally negotiate for the purchase of said hotel and assured 
plaintiffs that if and when said purchase was made by said 
Manner or the corporation to be formed by him as afore¬ 
said the plaintiffs would be paid for their services as afore¬ 
said by said Manner or the corporation to lx* formed by him 


as aforesaid; that thereafter defendant Manner did nego¬ 
tiate with the Hamilton Hotel Corporation, the then owner 
of the said hotel, and obtained an agreement to pur- 
3 chase said hotel for the sum of Eight Hundred Thou¬ 
sand Dollars ($800,000), Three Hundred Thousand 
Dollars of which was to be paid in cash and the balance in 
bonds secured by a first deed, of trust or mortgage on said 
hotel property; that thereafter, to wit, on the 3rd day of 
August, 1934, the said Manger formed or caused to be 
formed the defendant Hamilton Realty Corporation, a bod}’ 
corporate under the laws of the State of New York, for the 
express purpose of entering into the contract of purchase 
of said hotel as aforesaid; that thereafter, to wit, on the 
28th day of August, 1934, the said defendant Hamilton 
Realty Corporation entered into a contract with said Ham¬ 
ilton Hotel Corporation for the purchase of said hotel on 
the terms aforesaid; that thereafter said contract of pur¬ 
chase was consummated and said Hamilton Realty Corpo¬ 
ration since then has been and is now the owner and oper¬ 
ator of said hotel; that from the time of the formation of 
said defendant Hamilton Realty Corporation the defendant 
Manger has been and is now in complete control of said 
corporation through the control of its entire common stock, 
and said Manger has been and is now actively directing and 
managing the affairs of said corporation; that the said 
Hamilton Realty Corporation at the time of entering into 
and consummation of the aforesaid contract of purchase 
had full knowledge of the services rendered as aforesaid 
by the plaintiffs and the agreement theretofore made with 
them by defendant Manger, and thereby ratified the said 
agreement and adopted the same, as its own; that although 
often thereunto requested, the defendants Manger and 
Hamilton Realty Corporation have not nor has either of 
them paid to the plaintiffs the reasonable value of their 
services as aforesaid or any part thereof but wholly neglect 
and refuse so to do; that the plaintiffs’ services furnished 
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and performed as aforesaid are of a reasonable value of 
Twenty-five Thousand Dollars ($25,000). 

Wherefore, the plaintiffs bring their suit and claim of 
the defendants in the alternative the sum of Twentv- 
4 five Thousand Dollars ($25,000) besides costs. 

WILLIAM C. SULLIVAN 

Attorney for Plaintiffs. 


Pica of Defendant Hamilton Realty Corporation 

Filed November 8 1935 

* # • 

For plea to the amended declaration the defendant Ham¬ 
ilton Realty Corporation says as follows: 

This defendant admits that on or about the date alleged 
in the amended declaration it was created a body corporate, 
under the laws of the State of New York, for the purpose 
of entering into a contract for the purchase of the Hotel 
Hamilton, Washington, I). and of holding and operating 
the said hotel, and also that on or about the date alleged in 
the amended declaration it entered into a contract with the 
Hamilton Hotel Corporation, the then owner of said Ham¬ 
ilton Hotel, for the purchase of the same on the terms al¬ 
leged in the amended declaration, except it says that as a 
part of said terms, the mortgage indebtedness was to be 
amortized at the rate of $25,000 a year for the period of 
ten years; it further admits that said contract of purchase 
was consummated on or about January 25, 1935, and that 
this defendant has ever since been the owner and operator 
of said hotel; and it further admits that it has not paid the 
plaintiffs, or either of them, for the alleged services set 
forth in said declaration. 

This defendant denies that it wa> formed or caused to be 
formed as a body corporate by the defendant Manger, but 
savs that it was caused to be formed by him and his asso¬ 
ciate's: it further denies that said Manger has been, 
5 from the time of the formation ot this corporation, 
and is now, in control of said corporation through 
the control of its entire common stock, or otherwise, in his 
individual capacity, but says that he does hold a* trustee 
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for others, all of said common stock; it further denies that 
said Manger has been and is now activelv directing and 
managing the affairs of this corporation; it further denies 
that at the time of entering into the contract for the pur¬ 
chase by this defendant of the said Hamilton Hotel, or at 
anv time before or since, this defendant had anv knowledge 
of the services alleged to have been rendered by the plain¬ 
tiffs or of the agreement alleged to have been made by the 
plaintiffs with said defendant Manger, and it also denies 
that it ever ratified or adopted any such agreement as its 
own. 

As to all other matters and things alleged in the said 
amended declaration this defendant savs that it has no 
knowledge or information sufficient to form a belief. 

J. W1LMER LATIMER 

C I 

Attorney for Defendant Haw- 
dton Realty Corporation. 

Service acknowledged. 

WILLIAM C. SULLIVAN 
Atty for Plaintiffs 

Nov 8, 1935 


Memoranda 

NOVEMBER 13-1935. 

Joinder in Issue—tiled. 

DECEMBER (i-1935. 

Note of Issue filed—Cause Calendared. 


APRIL 5-1937. 

Death of Julius Manger, defendant, suggoied by 
(! \Y. C. Sullivan, attorney for plaintiffs. 
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NOVEMBER 15-1937. 

Julius Maiu-or, Jr.. Lillian AY. Manner and The Fifth 
Avenue Bank of New York, Executors of Estate of Julius 
Manner, deceased, made parties defendant in place of Ju¬ 
lius Manger, deceased. 


JANUARY 11-19.38. 

Cause discontinued as to defendants Julius Manger and 
also Julius Manger, Jr., Lillian \Y. Manger and The Fifth 
Avenue Bank of New York. 


MARCH 14-1938. 

Jury sworn and respited. 


MARCH 15-1938. 

Trial resumed, 
tion—Letts, J. 


Verdict for defendant No. 2 by direc- 


District Court of the United States for the 
District of Columbia 

Monday, March ‘21. 1938. 

Session resumed pursuant to adjournment, Hon. F. Dick¬ 
inson Letts, Justice, presiding. 

» ♦ * 

It appearing under rule of Court that judgment should 
now be entered on tin* verdict in this cause, it is so ordered. 

Wherefore, it is considered that plaintiffs take nothing 
by this action, that defendant. Hamilton Realty Corpora¬ 
tion, go hence without day. be for nothing held and recover 
of plaintiffs its costs of defense to be taxed by the clerk 
and have execution thereof. 

7 From the foregoing judgment the plaintiffs by 

their attorney of record, in open Court, notes an ap¬ 
peal to the United States Court of Appeals for the District 
of Columbia: whereupon, an undertaking to act as a cost 
bond is hereby fixed in the sum of One Hundred Dollars 
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($100.00) with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 

Memoranda 

APRIL 11-1938. 

Undertaking ($100) on appeal approved and filed. 

Time to file Bill of Kxceptions extended from time to time 
to and including August 31, 1938. 


Assignment of Errors. 

Filed July 19 1938 

* # * 

The plaintiffs-appellants assign as the errors of the Trial 
Court upon which they rely for the reversal of the judg¬ 
ment appealed from the following: 

1. Refusing to permit the witness Lucas to testify to con¬ 
versations with the decedent Manger. 

2. Refusing to permit the witness Loveless to testify to 
conversations with the decedent Manger. 

3. Refusing to permit the witness Lucas to testify as to 
the price at which he had learned that the Hamilton Hotel 
could be purchased. 

4. Refusing to permit the witness Lucas to answer the 
question, “Whatever you learned from Loveless about the 
price at which the property could be bought, did you com¬ 
municate that to Manger 

5. Refusing to permit the witness Lucas to testify 
8 to a telephone conversation he had with O'Brien on 
July 3, 1934. 

(I. Refusing to permit Lucas to testify to a conversation 
he had in New York City with O'Brien on July 28. 1934. 

7. Striking out the testimony of the witness Loveless that 
he met Manger on March 20, 1934. at Manger's solicitation. 

8. Refusing to permit the witness Loveless to testify to 
the information which he obtained from Howard Phillips. 

9. Striking out the testimonv of the witness Loveless that 
the information he obtained from Phillips was communi¬ 
cated by him to Manger. 

10. Striking out the testimony of the witness Loveless 
that between March 20 and April 11, 1934, he had several 
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telephone calls from Manger in, New York City as to what 
witness was doing and had lie contacted O'Donnell. 

11. Refusing to permit the witness Loveless to testify as 
to the subject-matter of his talks with O'Donnell. 

12. Refusing to permit the witness Loveless to testify to 
a telephone conversation between O’Donnell and La Porte 
so far as he heard it. 

13. (a) Refusing to permit the witness Loveless to tes- 
tify whether he at anv time learned from O’Donnell that 
O'Donnell would approve a sale of the Hamilton Hotel for 
$850,000.00, or (b) for a less figure. 

14. Refusing to receive in evidence the letter of Mav 5, 
1934 from Loveless to Manger. 

15. Permitting the witness Duncan to be asked on cross- 
examination whether he knew that Lucas had been under 
employment by Manger for a stated compensation and for 
a stated period of time, namely, for a month from May 24, 

1934, and had received his check in full payment for 
9 a specified compensation of $300.00, which was paid 
to him in advance. 

16. Permitting the witness Duncan to be asked on cross- 
examination when he got the information that the Annap¬ 
olis Hotel might be for sale. 

17. Permitting the witness Duncan to be asked, on cross- 
examination, if he executed a release of claims for services 
in connection with the Annapolis Hotel. 

18. Refusing to permit the witness Lucas to state from 
what corporation he had received the sum of $300.00. 

19. Refusing to permit the witnesses Lucas and Loveless, 
separately and severally, to state their opinion as to the 
fair and reasonable compensation for the services rendered 
by them in connection with the acquisition of the Hamilton 
Hotel by the defendant. 

20. Refusing plaintiffs’ motion to reopen the case to per¬ 
mit the plaintiffs to testify as to conversations with Man¬ 
ger. 

21. Granting the defendant’s motion to direct a verdict 
in its favor. 

WILLIAM C. SULLIVAN 
Attorney for Plaintiffs-Appel¬ 
lants. 
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M emorandum 

JULY 26-1938. 

Order of United States Court of Appeals extending time 
to file transcript of record to and including August 31, 1938 
—filed. 


Designation of Record. 

Filed June 14 1938 

* # # 

The plaintiffs designate to constitute the transcript of 
record on their appeal in the above entitled cause, the fol¬ 
lowing : 

1. Amended declaration filed July 2, 1935. 

10 2. Plea of defendant Hamilton Realty Corporation 

filed November 8, 1935. 

3. Memorandum of filing of joinder of issue and note of 
issue and of calendaring the cause. 

4. Memorandum of suggestion of death of Julius Manger 
filed November 15, 1937. 

5. Memorandum of discontinuance of cause as to defen¬ 
dant Julius Manger filed January 11,1938. 

6. Memorandum of impanelling of jury and of return of 
its verdict for defendant by direction of the Court. 

7. Memorandum of entry of judgment on verdict. 

8. Memorandum of the approval and filing of a cost un¬ 
dertaking on appeal on April 11, 1938. 

9. Memorandum of extensions of time for filing bill of 
exceptions. 

10. Bill of exceptions. 

11. Assignment of errors. 

12. This designation. 

WILLIAM C. SULLIVAN 
Attorney for Plaintiffs. 

Service acknowledged this 
13th day of June, 1938. 

FREDERICK A. BALLARD, 

Att’y for Deft. 
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11 District Court of the United States for the 

District of Columbia 

Tuesday, August 30, 193S 

Session resumed pursuant to adjournment. 

Hon. F. Dickinson Letts, Justice, presiding. 

# * # 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiffs by their attor¬ 
neys submit to the Court their Bill of Exceptions, taken at 
the trial of this cause, and pray that the same be signed 
and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 


12 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 11, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 85460 at Law, wherein 
Fav E. Lucas and Harry R. Loveless are Plaintiffs and 
Julius Manger and Hamilton Realty Corporation are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 30th day of August, 1938. 

CHARLES E STEWART, 
(Seal) Clerk, 

By CHAS B COFLIN, 

Assistant Clerk. 


13 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Aug 31 1938 Joseph 
W. Stewart, Clerk 
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In the District Court of the United States 
for the District of Columbia 

At Law No. 85,460 

Fay E. Lucas and Harry R. Loveless, Plaintiffs 

v. 

Hamilton Realty Corporation, a body corporate, 

Defendant. 

Bill of Exceptions 

Be it remembered, that the above entitled cause came on 
for hearing on the 14th day of March, 1938, before Mr. Jus¬ 
tice F. Dickinson Letts and a jury, William C. Sullivan and 
Andrew M. Hood appearing for the plaintiffs, and J. Wil- 
mer Latimer and Frederick A. Ballard for the defendants. 

Thereupon, counsel for plaintiffs made the following 
opening statement to the Court and jury: 

Mr. Sullivan. If your Honor please, ladies and gentle¬ 
men of the jury: I suppose you understand the purpose of 
these opening statements, which are not to be considered 
to be evidence. You are not to take what I say now as evi¬ 
dence in the case, but, according to the administration of 
law and justice, so that you may have some general idea 
of the whole case before the testimony starts, so that you 
may know where the testimony fits, in, and that is the pur¬ 
pose of what I am about to say. 

Around the first of February, 1934, Julius Manger be¬ 
came interested in the Hamilton Hotel in this city, Four¬ 
teen and K Streets. There were two real estate brokers 
in New York handling the matter of selling that building to 
him. 

In the middle of March, they not having made satisfac¬ 
tory progress, he came down to Washington, went to the 
Mayflower Hotel, and saw the assistant manager, 
14 Beck, and asked him to refer him to some gentleman 
who was a good hotel broker. Mr. Beck referred 
him to Mr. Lucas. In turn, Mr. Lucas brought the matter 
to Mr. Harry R. Loveless, by telling Mr. Manger Mr. Love¬ 
less would be a very important man, for the reason that 
there was a committee known as the Roosevelt Committee 
in New York which w r as representing holders of bonds, first 
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mortgage bonds, on the Hamilton Hotel, and the title has 
been taken by the Roosevelt Committee, and that there were 
two persons here, James O’Donnell and Harold Phillips, 
who were very large holders of those bonds which had not 
been deposited with the Roosevelt Committee, and that 
their action in connection with any sale would be very 
largely influential in connection with what might be done. 

All this was told to Mr. Manger first by Mr. Lucas and 
afterward by Mr. Loveless. 

When Mr. Manger had met them both he proceeded to 
tell them that it was not his custom to take title to property 
or make contracts in his own name, that he usually did this 
by forming a corporation for the purpose, and he was will¬ 
ing to pay a million dollars for getting the Hamilton Hotel. 

Thev told him that it could be gotten for the top price of 
$850,000. 

He said, “All right, I don’t want to disturb the New York 
men; I want to be working independently or jointly with 
them, and I want you gentlemen down here on the matter 
particularly in connection with O’Donnell and Phillips, and 
if I succeed in getting the hotel at even a million dollars, 
I will pay you handsomely for your services.” 

It went on until the 28th of March, when Mr. Manger 
telephoned Mr. Lucas and told him that Mr. Allen, of the 
Roosevelt Committee, had fixed a million dollars as the 
price, but did not say anything about what he was going 
to do. 

15 The next day, March 29, Mr. Manger submitted, 
through one of the New York brokers, a bid of a mil¬ 
lion dollars for the Hamilton Hotel. 

Up to that time Mr. O’Donnell, the principal one of the 
two principal bondholders, had not returned from Florida. 
Mr. Manger kept telephoning as to the situation and finally, 
after two or three occasions before, came down again in 
April. 

Before coming he telephoned to Mr. Lucas, about the 7th 
or 8th of April, and told him he would be here on the 11th. 

On the 10th he sent a telegram that he would be here in 
a few days, but arrived on the 11th. Still O’Donnell had 
not returned. 

Mr. Manger was back again on the 23rd. By that time 
Mr. O’Donnell had returned. Loveless had seen him about 
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it. Loveless and O’Donnell together had gone to George¬ 
town University Hospital to see a Mr. LaPorte, one of the 
executives of the Roosevelt Committee, who was there, or 
was supposed to have been having an appendicitis oper¬ 
ation. They found when they got there that he had been 
discharged the day before. 

Loveless reported that situation to Manger. In the mean¬ 
time they had got word from O’Donnell and had communi¬ 
cated to Manger that an $S50,000 sale price would be ap¬ 
proved. Also, when they found LaPorte had gone back to 
New York, O’Donnell telephoned LaPorte, in Loveless’ 
presence, and told him he would approve the $850,000 sale 
price, but he could not get Manger to the point of putting 
anything in writing on the proposition. 

The matter went on until early in May, when Loveless 
finally got work that $800,000 would be accepted. That 
word was communicated to Manger, and thereafter commu¬ 
nications from Manger more or less tapered off. 

About the 12th of June Manger came to Washington and 
saw Loveless, and Loveless confirmed that $800,000 would 
buy the property, and repeated his efforts to get 
16 Manger to make a definite proposition on that line. 

Manger told him earlier, when he employed him, 
that if he did take title in the name of himself he would 
pay him handsomely for the services, and that if he took 
title in the name of the corporation the corporation would 
pay him handsomely for the services, provided always that 
he got the property for not more than a million dollars. 

He saw Loveless on June 12 and on the 13th, when Love¬ 
less confirmed that he could get it for $800,000, he did not 
say that he would make the proposition directly, but he said 
he would keep in close touch with Loveless and Lucas; that 
if he got the hotel in his own name he would pay them hand¬ 
somely and if he got it in the name of a corporation it would 
pay them handsomely for the hotel. That was June 13. 

June 13 was the last time either Lucas or Loveless saw 
Manger. Manger went back to New York and on June 15 
he submitted an offer through his broker to buy the Hamil¬ 
ton for $800,000, $300,000 in cash and $500,000 in bonds. 
On June 18 that offer was accepted by the Roosevelt Com¬ 
mittee. 
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Neither on June 15 nor on the 18th nor anv other time 
did he advise either Lucas or Loveless about the offer. 

On the 3rd of August, 1934, the defendant in this case 
was organized and was organized, as Judge Latimer told 
you, for the purpose of taking title to the Hamilton Hotel. 

On August 10,1934, Mr. Manger set up a trust, the terms 
of which will be before you in the course of the trial, and 
by which he put certain funds in trust with complete con¬ 
trol reserved to himself only. 

On August 28 he entered into, or had this corporation 
which he just formed, which was formed on August 10, en¬ 
ter into a contract to buy the Hamilton Hotel. 

17 Late in January, 1935—the exact date I do not re¬ 
call ; I think it was about the 25th—the defendant in 
this case closed the deal and took title to the Hamilton 
Hotel. 

In the meantime, since $300,000 of the purchase money 
was in cash and $500,000 of it was in bonds and those bonds 
were to be distributed among the holders of the former 
bonds, including the bonds that had not been deposited with 
the Roosevelt Committee, of which there was a total—de¬ 
posited and not deposited—in excess of $1,300,000, it be¬ 
came necessary to register the new bonds and notes with 
the Securities and Exchange Commission, and in doing so 
certain statements had to be filed with that Commission, 
which will be before you, and in which statements it was 
said, among other things, that Julius Manger was the or¬ 
ganizer of this corporation and that he was the holder of 
all of the stock of this corporation. 

In some places in the statement it said that he was these 
things himself; in others it said he was as trustee. We shall 
contend it makes no difference which it was. 

In 1935 or 1936—I have forgotten which; it will come to 
me in a minute—there was a meeting of the directors of the 
corporation, attended by Mr. Manger, from wdiich meeting 
you will gain some idea of the extent—I will not attempt to 
repeat it now; you will have it in the language of the min¬ 
utes—in which he had control in the management of this 
corporation. 

Finally, we will have further testimony as to the details 
of the services rendered by these plaintiffs and testimony 
from experienced men in the business as to proper compen- 
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sation for the services performed by the plaintiffs. We 
are suing for $25,000. 

And, thereupon, to maintain the issues on their part 
joined, the plaintiffs offered evidence tending to prove as 
follows: 

Fay E. Lucas, one of the plaintiffs, testified that he 
is a hotel broker and has pursued that calling since 1923 
in the District of Columbia, except that from 1925 to 
18 1931 he was in New York City; that, on March 14, 

1934, he first met Julius Manger, that the meeting 
was at the request of Mr. Beck, assistant manager of the 
Mayflower Hotel, that he met Mr. Manger in room 915 of 
the Hamilton Hotel, Mrs. Manger also being present. 

Thereupon the following occurred: 

By Mr. Sullivan: What transpired on that occasion? 

By Mr. Latimer: Just a minute. 

By Mr. Sullivan: State the conversation on both sides. 

By Mr. Latimer: I object on the ground that the wit¬ 
ness is disqualified under the statute, which provides that 
where one of the parties to a transaction has died, the other 
may not testify in any suit against the other, against his 
personal representative, or assignee; specifically, the 
grounds are that in the declaration and opening statement 
of counsel for the plaintiffs, the defendant corporation is 
shown to be either the alter ego of the deceased person 
with whom it is alleged the oral contract was made, or the 
assignee of such deceased person, and in either alternative 
the statute applies. 

Thereupon, after argument by counsel on both sides re¬ 
specting Section 1064 of the Code of Laws for the District 
of Columbia and after having plaintiffs’ opening statement 
read to the Court by the stenographer, the following oc¬ 
curred : 

The Court: I think that on the opening statement I must 
sustain the motion 

Mr. Sullivan: And your Honor gives me an exception. 

The Court: Yes. 

Mr. Sullivan: Then we shall have to proceed to make 
our offer of proof. We offer to prove by this witness: 

Mr. Sullivan: We offer to prove by this witness that by 
an appointment made by Mr. George Beck, assistant mana¬ 
ger of the Mayflower Hotel, Lucas met Manger in room 915 
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of the Hamilton Hotel on March 14, 1934. Manger 

20 was most cordial. They talked for some time con¬ 
cerning a great many hotels. Finally Manger said 

to Lucas that he certain knew hotels and how to handle 
hotel deals. 

Manger introduced Lucas to Mrs. Manger. She was with 
them for some time while they talked concerning hotels. 
Manger said he understood the Hamilton was for sale. 
Lucas told him it was, and told him its history from the 
time it was built and opened. Manger asked Lucas if, in his 
opinion, the Hamilton could be purchased for $1,000,000. 
Lucas replied he thought it could be purchased for less. 
Manger said he would pay $1,000,000 if he could get it. 
Lucas replied that he did not think he need pay that much 
or more than $850,000. 

Manger asked Lucas to get statements on the hotel. 
Lucas gave Manger his address, the Arlington Hotel, in 
Washington, and his telephone number there. 

During the next three months there were a great many 
phone calls to Lucas from Manger, both from the Hamilton 
Hotel in Washington and from Manger’s office and his home 
in New York. Lucas also made many phone calls both from 
the Arlington Hotel and from his office to Manger, both at 
Manger’s office and his home in New York. 

Lucas then left Manger and went to see Bates, of the 
Roosevelt Committee’s Washington office, from whom he 
obtained statements concerning the Hamilton Hotel and 
made copies of them, bringing them up to date. 

On the next day, March 15, Manger phoned Lucas and 
asked that he come over to the Hamilton. Lucas arrived 
about 10 a.m. Manger was in bed, having just had his 
breakfast. They again talked over the Hamilton from 
various angles, including the price at which it could be pur¬ 
chased. Manger requested Lucas to give him the operat¬ 
ing statements. Lucas told him he would have them later 
in the day, that they were being copied. This conference 
lasted about an hour. 

During the afternoon of the 15th Manger again asked 
Lucas to come over, and he went over immediately. Mrs. 
Manger was present. They again talked over the 

21 Hamilton and its purchase price. Lucas told him 
he knew a man here in a position to be of very great 
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assisstance in getting the hotel. Manger inquired the name 
and what way this man could help. Lucas told him the man 
was Harry R. Loveless, a very high-type man, who was 
close to two of the largest holders of Hamilton Hotel bonds 
which had not been deposited with the Roosevelt Committee, 
and that in Lucas’ opinion it would be most helpful to the 
deal if their support could be obtained. Manger asked their 
names and Lucas told him they were James O’Donnell and 
Howard Phillips. Manger then asked Lucas to Introduce 
him to Loveless. Lucas told Manger he would get in touch 
with Loveless and arrange an introduction. Manger said 
he still did not believe that the hotel could be purchased for 
any less than $1,000,000, if at that figure, and that he would 
gladly pay that amount if he could get the hotel. Later that 
day Lucas returned and left the hotel operating statements 
with Manger. 

On the next day, the 16th of March, Manger called Lucas 
• ) come to see him at 11 a. m. He went to his room at the 
Hamilton Hotel. Mrs. Manger and Mr. O’Brien were 
present. Lucas met O’Brien then for the first time. Man¬ 
ger asked if Lucas had found Loveless and if he would see 
Manger. Lucas told him Loveless had a bad cold, but would 
bring him in Monday. They then talked about the Hamilton 
and several other hotels in Washington. Manger again said 
the Hamilton was worth $1,000,000 and he would pay that 
much. Lucas told him that he and Loveless could help him 
get it for less. Manger also said that if Lucas would dig 
up some hotels for him he would pay him a handsome fee 
for doing it, pluss all his expenses. On this occasion he also 
told him it was not customary for him to do business in his 
own name, but he usually formed corporations in the name 
of which he did business. 

The next day, March 17, Lucas moved into offices at 1104 
Chandler Building. Manger came in that morning while he 
was moving and talked further with Lucas, for at least two 
hours, during which Manger said he had examined 
22 the hotel statements and they were very much more 
complete than the ones he had received. 

Later in the same day, March 17, Manger phoned to Lucas 
to come to see him about 4 o’clock. When Lucas reached 
the hotel Manger said he would like to go for a drive with 
his family. Lucas took them to the Shoreham, to the Capi- 
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tol, and to the Hotel Washington, and back to the Hamil¬ 
ton. On this trip were Mrs. Manger, young Bill Manger, 
Manger and Lucas. On the trip Manger talked about the 
Hamilton almost the whole time, except when they were 
talking about some other buildings in passing. Lucas told 
him that Loveless and he would be to see him Monday at 
10 a.m. 

On March 19 Lucas saw him at 11 o’clock and made an ap¬ 
pointment at that time to introduce Loveless in the after¬ 
noon. Lucas and Loveless met at the Hamilton at 3 o ’clock 
in the afternoon and went to Manger’s room, where Lucas 
introduced Loveless to Manger, Mrs. Manger and O’Brien. 
Manger and Loveless talked for about two hours about the 
Hamilton, when Lucas left, and during that time, while 
Lucas was there, Loveless verified all that Lucas had pre¬ 
viously told Manger concerning his own acquaintance with 
O’Donnell and Phillips and told Manger he understood the 
Hamilton could be had for somewhere between $750,000 and 
$850,000. Manger said that if they could show him and help 
him to get it he would gladly see that they were paid a good 
fee, and he was willing to get it at even $1,000,000, if he could 
get it at all; that if he took it in his name he would pay them, 
and if the title was taken in the name of a corporation, it 
would pay them. 

On this occasion Manger also told Loveless, when he said 
that the hotel could be bought for as little as $850,000, that 
he was crazy as hell in saying that; that he had been negotia¬ 
ting with two brokers in New York, but so far they had pro¬ 
duced no results. Thev had been to the Roosevelt Commit- 
tee and Manger wanted the hotel even though he had to 
pay $1,000,000 for it, which he was willing to pay. 
23 Manger then said that they knew so much more about 
the Hamilton than the New York brokers that he was 
entirely satisfied that they could be a great deal of help to 
him in getting it, and if they would work on the matter and 
guide him in the deal from the Washington end, he would 
see that they were paid well, in the way he already said— 
through him if he took title and through the corporation 
if they took title—if he succeeded in buying the hotel at a 
price of not more than a million dollars. He then asked 
them pointblank if they would work for him and handle the 
Washington end in that way, letting the New York brokers 
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do what they could on the New York end, and he repeated 
that he would see that they were well paid for their work in 
the manner stated. 

On March 20 Lucas and Loveless again called on Manger 
at 11 o’clock in the morning at the Hamilton Hotel. Present 
on this occasion were Mr. and Mrs. Manger, Loveless and 
Lucas. They went over the Hamilton Hotel matter and 
Manger said he would pay $850,000 with $283,000 cash, for 
it. They talked for some time about the Hamilton and how 
it could be worked to get the hotel at all, and Loveless said 
he would see O ’Donnell and see what could be done. 

On March 21 Manger phoned to Lucas at 8 in the morn¬ 
ing. Lucas went to see him, and Manger went to New York 
in the afternoon. 

At this point I would like to ask Mr. Lucas a few ques¬ 
tions. 

Mr. Latimer. Are you going to have the jury hear this? 

Mr. Sullivan. No; there is something complicated about 
this. 

Mr. Latimer. I understood you were making now a state¬ 
ment of what you proffer. 

Mr. Sullivan. I do not think it is necessary to bring the 
jury in, because, frankly, with your Honor’s ruling, the only 
thing we could get out is the record for the purpose of ap¬ 
peal. 

The Court. Are the questions and answers now to be 
taken in the nature of a proffer? 

Mr. Sullivan. Yes, sir. 

24 Mr. Latimer. Can’t he relate it just as he has 
been relating it—what the answers would be—in¬ 
stead of calling a witness out of the presence of the jury? 

The Court. All right. 

Mr. Sullivan. Now, we offer certain correspondence. 
May it be understood that as we offer this correspondence, 
since your Honor has not ruled that the correspondence is 
inadmissible, it has the same effect as if the jury were here 
and the correspondence being put in in that way? 

Mr. Latimer. I think the proper way is that you are mak¬ 
ing the offer and including in that offer certain correspon¬ 
dence that you offered in evidence and refer to it. 

Mr. Sullivan. No; the only thing I can make as an offer 
is what Lucas would testify to if he could answer the ques- 
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tions. I cannot presume that the Court is going to rule 
this correspondence out. 

Mr. Latimer. It seems to me, if the Court please, that 
what my brother’s statement should be confined to is testi¬ 
mony of these witnesses as to declarations and communica¬ 
tions and transactions with the deceased. He is offering 
to prove what these witnesses would testify as to matters 
which your Honor has held incompetent. If he is offering 
to prove anything that is competent then let the offer of it 
be made before the jury. 

The Court. That is right. 

Mr. Sullivan. That is what I will have to do. 

The Court. Have you concluded? 

Mr. Sullivan. On, no; I have got a long way to go. That 
is why I suggested that we excuse the jury until this after¬ 
noon. 

The Court. Why not make the entire proffer of that when 
the jury comes in? 

Mr. Sullivan. Yes, sir. 

(Continuing) Between March 20 and March 27 
25 was certain correspondence, which is not tendered 
in this offer, but merely referred to at this time in 
the interest of chronology, and which will be produced be¬ 
fore the jury after the proffer is completed. 

On March 27 Manger phoned to Lucas from New York at 
7 a. m. and asked if Loveless has heard from O’Donnell. 
Lucas told Manger he would check on it that day and asked 
Loveless to get in touch with Manger. 

The next day, March 28, Manger phoned from New York 
at 7:30 and said Allen had placed a price of $1,000,000 on 
the Hamilton, and asked Lucas to look into the Penn-Harris 
at Harrisburg. He also said that he had phoned to Love¬ 
less from New York and for Lucas to follow up the Hamil¬ 
ton deal from this end and work hard on it. Lucas assured 
him he would do so. Later in the day Lucas saw Loveless 
and he said that Manger had phoned from New York and 
talked over the Hamilton deal. 

On March 29 Manger submitted, through New York 
brokers, to the Roosevelt Committee an offer to purchase 
the Hamilton for $1,000,000. 
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On March 31, Manger phoned at 10 a.m., said he had 
phoned Loveless several times, and told Lucas to keep after 
Loveless and 0 ’Donnell. Lucas told him he would do so. 

On April 2 Lucas left Philadelphia in the morning and 
went to New York and saw Manger at the Hotel Grand, 
was with him for two hours. He had Carroll and O’Brien 
present. They went over the Hamilton deal and others. 
Manger said he would come to Washington later in the 
week. That was April 2. 

On April 5 Lucas wired Manger from Harrisburg. 

On April 6 Lucas talked with Loveless on the Hamilton. 
Lucas wrote Manger a letter, which will be produced at the 
proper time when the jury is called. 

On April 7 Manger phoned at 8 a.m., saying he would be 
in Washington on Wesdnesday, the 11th. 

26 April 10 he received a telegram from Manger say¬ 
ing he would be in Washington in a couple of days. 

April 11 Manger arrived in Washington and phoned 
Lucas, who saw him for a half hour. They talked about the 
Hamilton Hotel. 

On April 23 Manger arrived again at the Hamilton Hotel, 
saw Lucas three times that day, at 11 in the morning, 4:30 
and 7:30, in reference to the Hamilton. 

Also on the 23rd, Loveless and Lucas saw Manger to¬ 
gether, when Loveless reported to Manger the following— 
and on the 20th after seeing O’Donnell, who confirmed that 
$850,000 would be accepted, so far as O’Donnell was con¬ 
cerned—they learned that LaPorte, an executive of the 
Roosevelt Committee, was at Georgetown Hospital for an 
operation. They went to the Georgetown Hospital and did 
not find LaPorte. He had left the day before. O’Donnell 
then telephoned to LaPorte and told him that he would ap¬ 
prove the $850,000 offer of Manger, $300,000 in cash, and 
LaPorte said to submit it in writing. This was reported by 
Loveless, in Lucas’ presence, to Manger on April 23. 

On April 24 Lucas saw Manger again. 

On April 26 Lucas again saw Manger, and Manger 
phoned to O’Donnell while Lucas was there, to O’Donnell’s 
home in Catonsville, Maryland, which is just outside of 
Baltimore. Manger talked to O’Donnell and turned to 
Lucas and told him that O’Donnell refused to see Manger. 
Manger then said that O’Donnell was going to be at the 
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bank later in the day and he would try to see him. Later in 
the day he told Lucas that he had been there and that O’Don¬ 
nell would not talk to him. 

On May 5 there was a letter from Loveless to Manger, 
which will be produced before the jury when it returns. 

On May 7 there is a letter from Lucas to Manger, which 
will likewise be produced. 

On May 8 Lucas talked to Loveless in reference to 
27 Manger and the Hamilton Hotel deal, and Loveless 
told Lucas that O’Donnell said he would not see 
Manger, but that O’Donnell had told Loveless also on this 
day that around $800,000 would buy the Hamilton, instead 
of $850,000. 

On May 11, Lucas having been out of the city between the 
8th and the 11th, he telephoned Manger at the Hotel Grand. 
He was not there, but he got him on the phone at the Hotel 
Imperial and finally told him that $800,000 would buy the 
Hamilton. 

On May 22 and June 5 there were certain letters, which 
will come in before the jury. 

On June 12 Manger was again in Washington and saw 
Loveless. 

On June 12 or 13, Manger being in Washington on both 
those days, Lucas saw him, and when he left he repeated the 
statements heretofore several times made—if he would 
keep in touch with him and that if he bought the hotel in 
his own name for not more $1,000,000 he would pay him 
handsome compensation, and if he had a corporation buy it 
or bought it through a corporation, the corporation would 
pay him. 

That was the last time that Lucas saw Manger. 

On June 15 Manger submitted to the Roosevelt Commit¬ 
tee an offer to purchase the Hamilton for $800,000, and on 
June 18 that offer was accepted. 

On June 21 and 22 there was certain correspondence, 
which will come in later. 

Mr. Latimer. I have not interrupted before, but, of 
course, there are some things that he is reading that we 
could not object to. There is one right there. We would not 
object if he undertakes to prove what he just read. This is 
a broad general statement of what he expects to prove, and 
it does not mean that we objected to all of that and that your 
Honor has ruled out all of it. 



LUCAS ET AL. VS. HAMILTON REALTY CORP. 


23 


Mr. Sullivan. They all come in separately. 

Mr. Latimer. I used what you said last as an illus- 

28 tration of what I am referring to—that he made an 
offer for the hotel. 

Mr. Sullivan. Yes, and that was accepted on the 18th. 

Mr. Latimer. We are not going to object to that. That is 
not testimony of a survivng party to a declaration or trans¬ 
action with the deceased. 

Mr. Sullivan. We understand that. 

Mr. Latimer. Why include that in this offer to prove 
things that the Court has not held to be incompetent? The 
Court has not ruled that that is incompetent. 

Mr. Sullivan (continuing) On July 3 Lucas phoned to 
Manger’s office in New York and talked with O’Brien, who 
said that Manger was not there and that he no further 
news about the Hamilton Hotel. 

On July 28 Lucas went to New York, where he again saw 
O’Brien, with the same result. 

Now, the next thing, so far as Mr. Lucas is concerned, is 
to put in this correspondence. I think, in the economy of 
time, we might as well make the tender now of Mr. Loveless. 

We may understand, for the purpose of this proffer, that 
Mr. Loveless has been sworn and we have asked him to 
state his conversations with Mr. Manger, and the objection 
was made and sustained, and we are now making our prof¬ 
fer. Is that agreeable? 

Mr. Latimer. It is understood that the defendant ob¬ 
jects only to the plaintiffs’ proving so much of this state¬ 
ment as has been just read by Mr. Sullivan as conflicts with 
the statute, and that as to those matters of fact which he 
has said that he offers to prove which are not in violation 
of the statute there is not any objection, and your Honor 
has not ruled upon it. 

Mr. Sullivan. Now, we offer to prove— 

The Court (interposing). I suppose it will be under¬ 
stood that this proffer is only to indicate the evidence which 
Mr. Sullivan expects to present through the witnesses and 
which the Court thinks is inadmissible because of the 
statute. 

29 Mr. Sullivan. Now, we offer to prove by Mr. Harry 
R. Loveless, the other plaintiff, that he first met Mr. 

Manger on March 19 in the Hamilton Hotel, at which time 
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were present, besides Loveless and Manger, Mrs. Manger, 
Mr. O’Brien, and Lucas. Manger and Loveless talked for 
about two hours about the Hamilton, during which time 
Loveless verified all that Lucas, as I said through my prof¬ 
fer of his testimony, had previously told Manger concern¬ 
ing Loveless’ acquaintance with O’Donnell and Phillips. 
Loveless told Manger he understood the Hamilton could be 
had for somewhere between $800,000 and $850,000, and 
Manger said he was crazy as hell for thinking it could be 
bought for any such price, that he had been negotiating with 
two brokers in New York, but so far they had produced no 
results, that he wanted the hotel even though he had to pay 
$1,000,000 for it, and was willing to do that. He said that 
Lucas and Loveless knew so much more about the Hamilton 
than the New York brokers that he, Manger, was entirely 
satisfied that they could be a great deal of help to him in 
getting it, and that if they would work on the matter and 
guide him in the deal from the Washington end, that they 
would—and so forth, without repeating what I said before. 

He then asked Lucas and Loveless pointblank if they 
would handle the Washington end of it that way, letting the 
New York brokers do what they could on the New York end. 
They said they were willing to do so, and he repeated his 
statements about their being paid. 

Loveless again saw Manger with Lucas the next morn- 
ning at the Hamilton Hotel, where Mrs. Manger was also 
present. They went over the Hamilton Hotel matter again. 
Manger said he would pay $850,000, with $283,000 cash, 
for it, that, indeed, he would pay $1,000,000 for it if he could 
get the hotel, and Loveless said he would see O ’Donnell and 
see what could be done. 

On March 28, Manger phoned to Loveless, asking if he 

had seen O’Donnell. Loveless replied he would check and 

find out whether O’Donnell had gotten back yet, and 

30 Manger phoned again during the afternoon to get 

that information and was told that O’Donnell had 

not vet returned. 

* 

On April 11 Loveless saw Manger at the Hamilton Hotel 
in Washington and told him, in response to his inquiries, 
that O’Donnell had not yet returned. 

On April 23 Loveless again saw Manger at the Hamilton 
Hotel in Washington and told him on that occasion that 


LUCAS ET AL. VS. HAMILTON REALTY CORP. 


25 


O’Donnell had returned, that O’Donnell approved the 
$850,000 offer, that O’Donnell had said he understood La¬ 
Porte was at the Georgetown Hospital having an appendi¬ 
citis operation; that on the 20th O’Donnell and Loveless 
had gone to the Georgetown Hospital, only to learn that 
LaPorte had been discharged the day before. O’Donnell 
then telephoned to LaPorte and told him that he would 
approve the $850,000 offer of Manger, $300,000 in cash, and 
LaPorte said to submit it in writing— 

The Court (interposing). Well, now, that does not relate 
to Manger, does it? 

Mr. Sullivan. Yes, sir, it is Manger’s $850,000. 

Mr. Latimer. LaPorte is not a party to this suit.. He is 
not shown to be an agent of Manger and he is available as 
a witness so far as we know. 

Mr. Sullivan. It has already been stated that LaPorte 
was an executive of the Roosevelt Committee, the one 
through whom these things had to go. 

Mr. Latimer. That is not connected with Manger. 

The Court. Not as I see it. 

Mr. Sullivan. I do not quite catch the point. 

The Court. Well, the only thing that this ruling does is 
that it excludes the testimony of the witness with respect to 
the personal transactions with Manger. 

Mr. Sullivan. Well, if your Honor please, it comes in 
that. We put it in the proffer of Lucas, and we are putting 
it in the proffer of Loveless, because it would be ob- 
31 jectionable on another ground, as pure, unadulter¬ 
ated hearsay, except for the fact that after all this 
was done Loveless went to Manger and told him about it. 
The only way we could ever get it in would be that way. 
We could not put it in here over the objection of hearsay 
testimony—a conversation between O’Donnell and LaPorte, 
without Manger being present. The only way it becomes 
material, the only way it becomes competent at all, is by 
Loveless’ going back and reporting to Manger what had 
been done. 

We have already put it in as part of the Lucas proffer. 
It has gone in just that way as part of the Lucas proffer— 
that Loveless went with O’Donnell and what O’Donnell did 
and O’Donnell’s telephone call, and that Loveless then, in 
Lucas’ presence, told Manger about it. The moment we 
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started to prove what Loveless told Manger, the same ob¬ 
jection would meet it. 

Mr. Latimer. I do not object to that on the ground that 
your Honor has ruled upon it, at all. I may have an ob¬ 
jection to it on another ground, but that is not evidence 
which your Honor ruled on and does not come within my 
objection. If he is going to make this proffer for the Court 
of Appeals and offer it on that ground, it is not a fact. 

The Court. I think the record should indicate that this 
proffer does not take the place of proof of anything ex¬ 
cept the testimony which would be adduced by this witness 
and which is objectionable because of the statute. Now, 
other matters that you can prove by a witness without ob¬ 
jection or subject to some other objection must be shown 
in the usual way. 

Mr. Sullivan. If your Honor please, the moment Mr. 
Loveless takes the witness stand and, in response to a 
question, attempts to say before your Honor and this jury 
that he told Manger—before we get a step further there is 
going to be this objection, and your Honor is going to sus¬ 
tain it, as to what he told Manger. I am simply put- 
32 ting it in in chronological order. I can strike out 
what I said and put it in the other way. 

Instead of saying that they did these things and that 
Loveless reported to Manger what they had done. I can 
put it the other way, and say that we proffer the testimony 
of Mr. Loveless that he told Mr. Manger that— 

Mr. Latimer, (interposing). That is all right. 

Mr. Sullivan. That is what it is in the end. 

Mr. Latimer. That is not what you said. 

The Court. That is the claim you should put in your 
proffer. These other things that would be shewn by the 
witness— 

Mr. Sullivan (interposing). Those things cannot be 
shown. They would be met by the hearsay objection ulti¬ 
mately. 

The Court. The Court would have to rule upon that 
objection. 

Mr. Sullivan I am not putting them in that way. 

The Court. In other words, this proffer ought not to be 
an outline of your entire case. 

Mr. Sullivan: I am not making it such at all. 


LUCAS ET AL. VS. HAMILTON REALTY CORP. 


27 


On April 23, when Loveless saw Manger, in the presence 
of Lucas, Loveless told Manger that O’Donnell had re¬ 
turned to Washington, that O’Donnell had approved the 
$850,000 offer himself, that O’Donnell had learned that La- 
Porte, an executive of the Roosevelt Committee and the exe¬ 
cutive through whom such offers would have to go, was at 
the Georgetown Hospital; that he, Loveless and 0 ’Donnell 
went to the Georgetown Hospital and learned that LaPorte 
had been discharged the day before; that O’Donnell then 
telephoned to LaPorte in— 

Mr. Latimer (interposing). That is another thing. We 
do not object to proving that LaPorte was at the hospital 
and was discharged. 

Mr. Sullivan. I am not saying anything about that. I 
am saying that Loveless told Manger these things. That 
is this whole statement. 

33 Mr. Latimer. Things that he told him would 
come— 

Mr. Sullivan (continuing). In Loveless’ presence, told 
LaPorte, in Loveless’ hearing, that he approved the $850,000 
offer, $300,000 cash, and O’Donnell turned to Loveless and 
said, “LaPorte says, submit it in writing.” 

That upon making that report, Loveless urged Manger 
to make an offer of some kind in writing, but Manger did 
not do so. 

Mr. Latimer. There again, if the Court please, if Mr. 
O’Donnell takes the witness stand to testify to that, he is a 
competent witness, if it is competent. 

Mr. Sullivan. We do not need any lectures on the law 
of evidence. 

Mr. Latimer. I am not making any lecture. I should 
hesitate to attempt to instruct my more experienced brother, 
but I do want it kept clear that many of the things he is 
offering to prove are things which do not come within 
your Honor’s ruling and w T hich we have not objected to his 
proving, and therefore I do not want this record to show 
that your Honor ruled out, over objection of ours, the proof 
of many of the things he has put in there, because your 
Honor has not done that. 

As far as what O ’Donnell did is concerned, if it is relevant 
to the issue, O’Donnell can testify to it, because he is not a 
surviving party. 
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Mr. Sullivan. I do object to interruptions in my proffer, 
which can have no effect except to destroy the proffer. All 
that 1 have been saying in the last five minutes started out 
in one sentence—Loveless told Manger. All this is what 
Loveless told Manger. It is not proving the fact at all. 
It is attempting to prove merely what Loveless would testify 
as to what he told Manger. 

We further tender by Mr. Loveless to prove that on May 
8 he told Lucas that he had gotten word from O’Donnell 
that the Hamilton deal could be closed at around 
34 $800,000. 

The Court. That Loveless told Lucas? 

Mr. Sullivan. Told Lucas. Lucas has already said that 
Loveless told him and that he communicated it to Manger 
on the 11th. 

The Court. That has not anything to do with Manger— 
what passed between the two plaintiffs. 

Mr. Sullivan. Not unless it is communicated from Lucas 
to Manger, as Lucas’ proffer showed. 

The Court. That is the only thing that needs to be prof- 
ferred, because you can have your witness testify to that, if 
it is competent. The proffer should be what communica¬ 
tions were had with Manger. 

Mr. Sullivan. We further proffer by Loveless to prove 
that he saw Manger in Washington on June 12 and June 
13; that he had a conference with him on both days; that in 
those conferences he confirmed his statement which he had 
made to Lucas that O’Donnell had said the property could 
be purchased for around $800,000; that Loveless urged 
Manger to make a proposition in writing, either prepared 
by himself or prepared by Mr. O ’Brien or his attorney, or 
whoever he wished, but Manger declined to do so, saying 
that there were some things, particularly with the Securi¬ 
ties and Exchange Commission, to be worked out, but he 
would keep in close touch with Loveless, and that if he got 
the property, either through himself or a corporation, at 
$1,000,000, he would pay him, as I stated before, without 
bothering to repeat the details. 

Thereupon, Fay E. Lucas further testified that after first 
meeting Mr. Manger on March 14,1934, he had a great many 
more meetings with him, most of them at the Hamilton 
Hotel, and at least one in New York, and had a great many 
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telephone conversations, both local and long distance with 
Mr. Manger; that after leaving Manger on March 14th, he 
went to the office of the Roosevelt Committee in the 

35 American Security Building and procured from Mr. 
Bates the operating expenses of the Hamilton Hotel 

up to that date, took them to his own office, had them copied 
and later delivered them to Mr. Manger; that he saw Mr. 
Manger on March 15th, 16th and 17th, that he had conver¬ 
sations with Mr. Manger on the days that he saw him, and 
as a result of those conversations he saw Mr. Loveless on 
March 19th and introduced them, that on March 19th he 
took Mr. Loveless to see Mr. Manger, that he saw Mr. 
Manger on March 20th and 21st; that on April 2nd he saw 
Mr. Manger in New York in the presence of Mr. O’Brien, 
chief accountant or auditor for Mr. Manger, and Mr. Car- 
roll, general manager of all Mr. Manger’s hotels; that Mr. 
Loveless was with him when he saw Manger on March 20th; 
that on April 11th, he saw Manger in Washington and 
Mr. Loveless was present; that on April 23rd he saw Mr. 
Manger and Mr. Loveless, Mrs. Manger also being present, 
he saw Mr. Manger three times on that day but Loveless was 
present on only one of the occasions; that he saw Mr. Man¬ 
ger on April 24th and 26th, and next saw him on May 
22nd; that between April 26th and May 22nd, he talked 
with Mr. Loveless and learned from Loveless about a definite 
price at which the Hamilton Hotel could be purchased. 

Thereupon the following occurred: 

Mr. Sullivan. What was the price? 

Mr. Latimer. I object to any communications between 
these two co-plaintiffs. 

The Court. Sustained. 

Mr. Sullivan. If your Honor please, it is a part of the 
service that this witness was performing. A broker, not¬ 
withstanding the hearsay rule, always has a right to testify 
what he does, with whom he talks, or what he learns. 

The Court. Yes, you may have that testified to from 
someone who knows. 

Mr. Sullivan. He is asked about the service he ren- 

36 dered in talking with Loveless and learning from 
Loveless that the property could be bought for a cer¬ 
tain price. 

The Court. You may have an exception. 
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Mr. Sullivan (to the witness). Whatever you learned 
from Loveless about the price at which the property could 
be bought, did you communicate that to Manger? 

Mr. Latimer. I object to the question on the ground that 
it is a forked question. He has not testified that he learned 
anything from Mr. Loveless. 

Mr. Sullivan. He did. 

Mr. Latimer. The Court ruled that out. 

Mr. Sullivan. The Court ruled out only my question. You 
did not object to his saying that he learned a price from 
Loveless. 

Mr. Latimer. I objected to his testifying to anything he 
learned from Mr. Loveless. I thought the Court under¬ 
stood my objection. 

Mr. Sullivan. That was not the objection he made at all. 

The Court. This objection is sustained. 

Mr. Sullivan. And your Honor gives me an exception? 

Thereupon, the witness, Fay E. Lucas, further testified 
that after May 22nd, he again saw Mr. Manger on June 
13th, but never saw him again after that, that on July 3rd 
he talked over the telephone with Mr. 0 ’Brien. 

Thereupon the following occurred: 

Mr. Sullivan. What was that conversation? 

Mr. Latimer. I object. 

Mr. Sullivan. I am offering it again as part of the ser¬ 
vice the witness rendered. 

Mr. Latimer. I object to any conversation he had with 
Mr. 0 ’Brien in the absence of any evidence that Mr. 0 ’Brien 
was authorized to speak and act for Mr. Manger. 

Mr. Sullivan. My position is that regardless of 
37 what O’Brien’s status was, he is entitled to testify 
what services he rendered. 

The Court. The Court thinks the objection is good. 

Mr. Sullivan. And your Honor gives me an exception. 

The Court. Yes. 

Thereupon, the witness, Fay E. Lucas, further testified 
that his next communication with Mr. O’Brien was in per¬ 
son on July 28th in New York City, and the following then 
occurred: 

Mr. Sullivan. What was the subject of that conversa¬ 
tion? 
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Mr. Latimer. Same Objection. 

Mr. Sullivan. I suppose the same ruling and exception. 

The Court. Same ruling. 

Harry R. Loveless, one of the plaintiffs, testified that he 
is an operator of a hotel, that since 1917 he has been a broker 
in real estate in the District of Columbia, and at the present 
time he is doing a little brokerage; that he met Mr. Manger 
on March 19, 1934, being introduced to him by Mr. Lucas 
at the Hamilton Hotel, and Mrs. Manger came in a little 
later. She had a room adjoining. 

Thereupon, the following occurred: 

Mr. Sullivan. Please state the conversation that took 
place at that time. 

Mr. Latimer. I object. 

Mr. Sullivan. I suppose on the same ground. 

The Court: Yes. You may have an exception. 

Mr. Sullivan. When did you next see Mr. Manger after 
March 19th? 

Witness. About noon on the 20th. 

Mr. Sullivan. Now, if your Honor please, since we have 
made this proffer, in the economy of time to everybody, I 
shall not repeat the question, unless there is some special 
occasion. I suppose we can assume that the question is 
asked and the ruling made with the exception. 

Mr. Latimer. That is agreeable with us, your Honor. 

The Court. Very well. 

38 Mr. Latimer. Of course that does not cover any 
particular meetings, which you want to prove, that 
he had with Mr. Manger. You had better prove that, be¬ 
cause my concession does not go to the dates, because I know 
nothing about them, but it does go to the matter of con¬ 
versation. You need not ask him as to what conversation 
was had on each occasion. 

Thereupon, on further examination of the witness Love¬ 
less, the following occurred: 

Q. At whose solicitation were you there? A. Mr. Man¬ 
ger’s. 

Mr. Latimer. I move to strike the answer out. 

The Court. It may go. 

Mr. Sullivan. Exception. 

The Court. Yes. 
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Q. Following March 20 did you do anything as a result 
of your talks with Mr. Manger? 

A. I did all I could to acquire certain information that he 
required. 

Mr. Latimer. I move to strike the answer. 

The Court. The answer may go out. 

Mr. Sullivan. Exception noted. 

The Court. The jury will disregard it. 

Thereupon, the witness, Harry R. Loveless, further testi¬ 
fied that he endeavored to contact James O’Donnell and 
Howard Phillips, saw Howard Phillips on March 20th, and 
thereupon the following occurred: 

By Mr. Sullivan: 

Q. State your conversation with Mr. Phillips. 

Mr. Latimer. I object. 

The Court. Sustained. 

Mr. Sullivan. It is part of the service of this witness 
was rendering. 

39 The Court. He may answer that. 

The Witness. I acquired certain information that 
Mr. Manger desired— 

Mr. Latimer (interposing). I move to strike the answer 
out. 

The Court. The answer may go out. 

By Mr. Sullivan: 

Q. You can state that you acquired certain information, 
but leave out the talk to Mr. Manger and tell us what the 
information was. A. Certain information regarding the 
Hamilton Hotel; certain information regarding the pur¬ 
chase of the Hamilton Hotel. 

Mr. Sullivan. What information. 

Mr. Latimer. I object. This is information which he 
claims to have secured from somebody not connected with 
Mr. Manger. It necessarily involves hearsay testimony. 

The Court. Sustained. 

Mr. Sullivan. Your Honor has just ruled with me on the 
question. One of the exceptions to the hearsay rule, as I 
said before, is that the witness is allowed to testify not in 


LUCAS ET AL. VS. HAMILTON REALTY CORP. 


33 


proof of the facts themselves, but in proof of the services 
he rendered. 

The Court. Yes, but you are asking for more than that. 

Mr. Sullivan. No, sir: I am asking what the information 
was that he got. 

The Court. Yes. 

Mr. Sullivan. That is part of the service he rendered. 

The Court. No, the Court thinks not. The fact that he 
got information perhaps is admissible. I think the objec¬ 
tion is good. 

Mr. Sullivan. And your Honor gives me an exception. 

The Court. Yes. 

Mr. Sullivan (to the witness) As a result of the infor¬ 
mation which you obtained from Mr. Phillips, what did you 
do? 

Witness: Conveyed that portion to Mr. Manger in the 
afternoon. 

Mr. Latimer. I move to strike the answer out. 

40 The Court. It may go out. 

Mr. Sullivan. Exception. 

The witness, Harry R. Loveless, further testified that the 
title to the Hamilton Hotel at that time was in the bond¬ 
holders’ committee under a foreclosure sale, but there were 
outstanding bonds under the first mortgage that did not 
come into the fold—quite a number of them—held by James 
O’Donnell and Howard Phillips; that he communicated by 
night letter with 0 ’Donnell, who was then in Florida; that 
after March 20th, witness did not see Manger until April 
11th, but in the meantime had several telephone calls from 
Manger in New York as to what witness was doing and 
whether he had contacted O’Donnell. Thereupon counsel 
for defendant moved to strike out witness ’ answer relating 
to the telephone calls, which motion was by the Court 
granted and an exception allowed to the plaintiffs. 

The witness, Harry R. Loveless, further testified that 
prior to April 11th, he received at least half a dozen tele¬ 
phone calls from Mr. Manger, two in one day, on March 27 
or 28, and on April 11th saw Mr. Manger at the Hamilton 
Hotel, that Mr. O’Donnell was still in Florida, that witness 
again saw Mr. Manger on April 22nd or 23rd, and in the 
meantime Mr. O’Donnell had returned to Washington and 
the witness had several talks with O’Donnell about selling 
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the Hamilton Hotel to Mr. Manger. Thereupon the follow¬ 
ing occurred. 

Mr. Sullivan. Tell us the subject-matter, please. 

Mr. Latimer. I object. 

Mr. Sullivan. On what ground? 

Mr. Latimer. On the ground that it is hearsay evidence, 
among others. 

Mr. Sullivan. Clearly it comes under the exception to 
the rule. It is the service of the witness. 

41 The Court. Objection sustained. 

Mr. Sullivan. If your Honor please, before you 
sustain the objection, I think I am getting to a point where 
it is so important that I will ask you to indulge me while 
I call the attention of the court to the Tuohy-Trail case. 
I will just read the syllabus. 

Mr. Latimer. You understand we do not object to his 
testifying that he had conversations, but our objection is to 
relating the conversations between the two persons. 

Mr. Sullivan. Now, all we are asking this witness at this 
time is to testify as to the rendition of the service. A part 
of the rendition of the service is his seeing O’Donnell, his 
talk with O’Donnell, and what O’Donnell said. If my 
friends, do not want me to bring before the jury what he 
communicated, it cannot go in under the Court’s ruling, 
but we are entitled to get from him what O’Donnell said. 

The Court. The Court thinks that is not part of his 
services. The question asked calls for more than the ser¬ 
vices rendered. 

Mr. Sullivan. Your Honor sustained the objection? 

The Court. Yes. 

Mr. Sullivan. Exception. 

The witness, Harry R. Loveless, further testified that he 
had several conversations with Mr. O’Donnell between 
April 11th and 22nd or 23rd, and went with him to George¬ 
town Hospital to see Mr. LaPorte, who was the contact 
man of the Roosevelt Committee under which any proposi¬ 
tion to sell any of their properties would be brought to his 
attention first, but they found LaPorte had left the hospital 
the day before; that O’Donnell then telephoned in witness’ 
presence to LaPorte in New York. Thereupon the follow¬ 
ing, occurred: 

Mr. Sullivan. Please state the conversation Mr. O’Don¬ 
nell had with Mr. LaPorte, so far as you heard it. 
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Mr. Latimer. I make an objection on the ground 

42 that LaPorte was in no way connected with Mr. 
Manger, nor is he in any way connected with the 

defendant, and the communication between— 

Mr. Sullivan. Again, it is part of the services the wit¬ 
ness is rendering. 

The Court. Objection sustained. 

Mr. Sullivan. Exception noted. 

The Court. Yes. 

Mr. Sullivan, (to the witness) Did you at any time learn 
from Mr. O’Donnell that he would approve a sale of the 
Hamilton Hotel for $850,000? 

Mr. Latimer. I object to any information he obtained 
from Mr. O’Donnell. 

The Court. Objection sustained. 

Mr. Sullivan. It is part of the service rendered. 

The Court. You may have an exception. 

Mr. Sullivan. Exception noted. 

Mr. Sullivan, (to the witness) Did you at any time learn 
from Mr. O’Donnell that he would approve a sale of the 
Hamilton Hotel for a less figure than $850,000? 

Mr. Latimer. I object to anything he learned from O’Don¬ 
nell. 

The Court. Yes; objection sustained. 

Mr. Sullivan. I suppose the same objection, ruling and 
exception. 

The Court. Yes. 

Thereupon, counsel for plaintiffs called upon counsel for 
defendant to produce a letter of May 5, 1934, in accordance 
with notice to produce theretofore served upon defendant’s 
counsel, which letter was produced and shown to the wit¬ 
ness who identified his signature to the letter and testified 
that he wrote the letter to Mr. Manger and never received 
a reply thereto, which said letter was offered in evidence, 
to the introduction of which defendant’s counsel objected 
on the ground that it was a self-serving declaration 

43 and also involves a transaction with the deceased, 
which objection was by the Court sustained and an 

exception allowed plaintiffs. The said letter is in the words 
and figures following: 

May 5, 1934. 

Mr. Julius Manger, 

New York City. 
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Dear Mr. Manger, 

As per our numerous conversations here in Washington 
and also over the telephone to you in New York, I have been 
able, according to your instructions to me, to submit to 
you a proposition from the owners of the Hamilton Hotel 
for the purchase by you of the said Hamilton. 

Confirming my verbal offer to you, and the presents of 
your Mr. O’Brien, I desire to reduce to writing the verbal 
offer I submitted to you: 

I can cause to be delivered to you the property known as 
Hamilton Hotel, located at 14th and K Streets, Washing¬ 
ton, D. C. on the terms of your offer to me of $300,000 cash 
and balance deferred purchase of $550,000, making a total 
purchase price of $850,000, which you instructed me to 
offer for the property. 

The suggestion from the presents owners that the 
$550,000 deferred trust be amortized at the rate of $50,000 
per year is only tentative and subject to your further ap¬ 
proval. 

According to your admission to me that your had offered, 
through your New York connection, One Million Dollars 
for the property, surely you can see that I, as the procuring 
factor, can make you a more attractive deal. 

Nothing in the above as to terms of purchase price etc 
is to be construed as final as far as the seller is concerned 
and awaiting your further advices, as your representative, 
I will continue negotiations on any lines that you might 
suggest. 

Very truly yours, 

/s/ HARRY R. LOVELESS 

44 Thereupon the depositions of George M. Hubbard 
and W. Albert Pease taken on behalf of the defend¬ 
ant were offered in evidence by the plaintiffs, the follow¬ 
ing transpired: 

Mr. Latimer. May I interrupt just a moment to ask a 
question? Do I understand you are making these witnesses 
your witnesses? 

Mr. Sullivan. Certainly. 

By said deposition, the witness, George M. Hubbard, tes¬ 
tified that he is a licensed real estate broker in the State 
of New York, has been in business for thirty-two years and 
is president of Hubbard, Westervelt & Motteley, Inc., that 
he negotiated in conjunction with W. Albert Pease, Jr. the 
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sale of the Hamilton Hotel for the F. H. Smith Bondhold¬ 
ers * Committee (whatever the correct name is), to the cor¬ 
poration of Mr. Julius Manger, that he commenced his 
activities in that connection around February 2, 1934, that 
he was dealing at the time with the Committee, Mr. Hilles, 
and Mr. Hilles suggested they sell the Hamilton Hotel in 
Washington for the Committee which they had cleaned up 
so to speak, and the witness, knowing Mr. Manger was in 
the market for a hotel, wrote him a letter dated February 
2, 1934, the letter being in the words and figures following: 

February 2, 1934 

Mr. Julius Manger, 

New Grand Hotel, 

Broadway at 31st Street, 

New York City. 

Dear Mr. Manger: 

Mr. Charles D. Hilles, Jr. Secretary of the F. H. Smith 
Bondholders Protective Committee, and also Mr. Benja¬ 
min Allen, Vice-President of the Irving Trust Company, 
who is also a member of that Committee, have both asked 
us to try and sell for them the Hamilton Hotel in Wash¬ 
ington, D. C. which the committee acquired title to a year 
or more ago. 

The bonds outstanding on this issue are $1,308,200. 

The property, we are informed, earned for the first 
eleven months of 1933 something in excess of $81,000 ap¬ 
plicable to interest, and if you are interested in this 
45 property we shall be glad to provide you with a de¬ 
tailed income and operating statement covering this 
period, which the committee will let us borrow on request. 

Mr. Hilles informes us that nothing is owing on this prop¬ 
erty and everything is clean as a whistle so that a quick 
sale could be made. 

Will you please let me have your reaction to this propo¬ 
sition? 

Very truly yours, 

(signed) G. M. HUBBARD 

P. S. I am enclosing descriptive pamphlet of the hotel 
giving considerable data. As this is the only one I have, 
I should be glad if you will return it when you are through. 
GMH-K 
Enc. 
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that the witness made many trips between the offices of 
Mr. Manger and Mr. George E. Roosevelt, the Chairman 
of the Committee, and the office of Charles D. Hilles, Jr., 
Secretary of the Committee, in an effort to bring about the 
sale on terms acceptable to the buyer and seller, that these 
activities continued for a long while or until the deal was 
finally consummated. The witness identified and there was 
received in evidence a letter from George E. Roosevelt, 
Chairman of the Committee, dated June 18, 1934, in the 
words and figures following: 

Committee for the Protection of the Holders of Bonds Sold 
Through the F. H. Smith Company 

Members, 

George E. Roosevelt, Chairman Office of the Secretary 
B. L. Allen 31 Nassau Street 

James L. Malcolm New York 

Charles D. Hilles, Jr., Office of the Assistant Secretary 
Secretary 815 15th St., N. W., 

Washington, D. C. 

Irving Trust Company 
Depositary 

Root, Clark & Buckner 
Counsel 

46 June 18, 1934 

G. M. Hubbard, Esq., 

Hubbard, Westervelt & Mottley, Inc., 

18 East 41st Street, 

New York City. 

Dear Mr. Hubbard. 

We had a meeting this morning and found the offer of 
the Hotel Hamilton acceptable subject to the contract being 
agreed on. 

Very truly yours, 

/s/ GEORGE E. ROOSEVELT. 
Chairman. 

that the contract for the sale was signed in the late summer 
of the same year, September or August, 1934, that prior 
to that Mr. Manger negotiated with witness constantly to 
bring about the sale; that he had frequent interviews be- 
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tween February 2, 1934 and the time this contract was 
signed in August or September, 1934; that the contract as 
signed contained a provision for the payment of commis¬ 
sions to brokers, the brokers being Hubbard, Westervelt 
& Mottley, Inc., and W. Albert Pease, Jr., that transfer of 
title took place a little after the first of the year, 1935, about 
that time there was discussion between the Smith Commit¬ 
tee, representing the seller, Mr. Manger, representing the 
buyer, Pease and ourselves with respect to payment of 
commissions and they were put up in escrow, and Hubbard, 
Westervelt & Motteley, Inc. was ultimately paid its share; 
that the witness did not know Fay E. Lucas until the day 
his deposition was taken, and does not know Harry R. Love¬ 
less, and had never had any communications with either of 
them, and had no contacts with either of them in connection 
with the sale of the Hamilton Hotel, and had never heard 
of them until a short time prior to the taking of the deposi¬ 
tion. 

On Cross-examination by plaintiffs’ counsel, the witness 
Hubbard further testified that the commission to Hubbard, 
Westervelt & Motteley, Inc. was paid by check in the sum 
of $4,000; that witness presented two offers to Smith 
47 Bondholder’s Committee for the purchase of the 
Hamilton Hotel, one under date of March 29, 1934, 
copy of which witness identified and which was received 
in evidence and is in the words and figures following: 

March 29, 1934. 

F. H. Smith Bondholders’ Protective Committee 
30 Pine Street, 

New York City. 

Attention: Mr. George E. Roosevelt, Chairman 
Dear Mr. Roosevelt: 

Mr. Manger has advised us this morning that on behalf 
of one of his companies he accepts the propsotion you made 
to Mr. Pease and myself to sell the Hamilton Hotel in 
Washington, the terms of the purchase being as follows: 

The purchase price as outlined by you is to be $1,000,000. 
of which price the buyer is to put in $250,000 in cash and 
the sellers are to take back a purchase money mortgage for 
the difference, that is $750,000, at 5% interest for ten years. 

As per our understanding with you, Mr. W. Albert Pease, 
Jr., and ourselves, the brokers in the transaction, are to re- 
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ceive at the time of closing the usual brokerage commission 
for the sale of this property of five per cent on the first 
$5,000 and three per cent on the balance of the $1,000,000. 
purchase price, of which commission we have agreed to 
allow the purchaser to be credited with all but $10,000, on 
the $250,000 committment. 

It is our understanding and that of Mr. Manger that the 
consummation of the entire transaction is of course to be 
subject to the approval of the Court and of the Bondholders 
and to the approval of both parties to the minor details 
such as the amount of cash deposited on contract time of 
taking title, adjustments, etc., and this letter will acknowl¬ 
edge that Mr. Pease and ourselves, as brokers in the trans¬ 
action, will not hold the Committee liable for any commis¬ 
sion to us unless the transaction is actually consummated. 

Mr. Arleigh Pelham of Shiland, Hedges and Pelham, 70 
Pine Street, telephone Bowling Green 9-2310, will represent 
Mr. Manger in the closing and we shall be glad if you will 
have your attorneys get in touch with him in regard to the 
preparation and signing of the contract. 

Very truly yours, 

HUBBARD, WESTERVELT & MOTTELAY, Inc. 

By W 

GMH-DS 
O. k. 

W. Albert Pease, Jr. 

48 and the other under date of June 15, 1934, copy of 
'which witness identified and the same was received 
in evidence and is in the words and figures following: 

HUBBARD WESTERVELT & MOTELAY INC. 

18 East 41st Street, New York City 
Telephone Lexington 2-1166 

June 15, 1934 

Committee for the Protection of the Holders 
of Bonds sold through the F. H. Smith Company 
31 Nassau Street 
New York City. 

Attention of Mr. George E. Roosevelt, Chairman 
Dear Mr. Roosevelt: 

This will confirm that Mr. Julius Manger, on behalf of 
one of his companies, has authorized Mr. W. Albert Pease, 
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Jr. and ourselves to make your Committee another offer 
for the Hamilton Hotel in Washington as follows: 

The property is to be purchased by Mr. Manger's com¬ 
pany for $800,000—$300,000 in cash, and the balance in 
the form of a 10 year purchase-money mortgage, bearing 
interest at the rate of 5% and being amortized $25,000 a 
year. 

Mr. W. Albert Pease, Jr., and ourselves, brokers in the 
transaction, are to receive as our brokerage commission 
for the sale of the property, 5% on the first $5,000 and 
3% on the balance of the purchase price—of which commis¬ 
sion Mr. Pease and ourselves are to receive $10,000, equally 
divided between us, and the balance of our commission we 
have agreed with the purchaser to allow to be credited on 
account of the $300,000 in cash being paid in. 

We shall be pleased to learn that your Committee has 
acted favorably upon this offer. 

Very truly yours, 

HUBBARD WESTERVELT & MOTTELEY INC 

By 

GMH-DS 

O. K. 

W. Albert Pease, Jr. 

that both of the said letters were sent to the Committee and 
the statements in them are true; that the commission put 
in escrow was $24,100, $14,100 of which was allowed to the 
purchaser on account of the purchase price, that of 
49 the balance of $10,000 $5,000 was to be paid to wit¬ 
ness’ firm after two years had elapsed but Mr. 
Manger offered $4,000 in cash and it was accepted; that 
Mr. Pease first informed witness that Manger was in the 
market for a hotel and witness and Pease went joint ac¬ 
count in the transaction, that witness has never seen the 
Hamilton Hotel, but from the statistics on it witness 
thought it was a good purchase on the terms of the first 
offer or the second offer, either way; that witness had 
never sold property in Washington before that time. 

On redirect examination by defendant’s counsel, the wit¬ 
ness Hubbard further testified that what witness meant by 
thinking both offers were good was that in one case the 
purchase price was considerably more than in the other 
but the amount of cash paid in was $50,000 less and inas- 
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much as the margin of cash for a hotel purchase was per¬ 
haps relatively small in the first case he thinks in the sec¬ 
ond case, where it was larger, it was a good purchase all 
around too because there was more safety for the bond¬ 
holders with the larger amount of cash paid in. In other 
words, while there was a difference in price in one the amor¬ 
tization was more and that was the reason the bond¬ 
holder’s committee decided the second offer was better; 
that as he recalls the first offer did not contain any pro¬ 
vision for amortization of the purchase money mortgage 
proposed to be given; that witness understood that Com¬ 
mittee accepted the offer of March 29, but it developed 
however that there was a misunderstanding between Mr. 
Roosevelt and Mr. Allen, two of the three members of the 
Committee, and Mr. Allen told witness that he as one of 
the three members of the Committee did not approve of it 
and Mr. Roosevelt said he understood his Committee had 
approved it. 

On re-cross examination by plaintiff’s counsel, the wit¬ 
ness Hubbard further testified that immediately after the 
negotiations started, witness and Pease agreed with Manger 
that in the event sale was made through witness and Pease 
as brokers to Manger or one of his companies, the com¬ 
mission to be paid would be $5,000 to witness’ office 
50 and $5,000 to Pease; that all negotiations witness 
had on behalf of the purchaser were either with Mr. 
Manger, Mr. Carroll or Mr. O’Brien, but chiefly with Mr. 
Manger and the authorization to submit the two offers 
came from Mr. Manger personally, that Mr. Manger simply 
represented his own company and at all stages it was under¬ 
stood that Manger was not to enter into any personal lia¬ 
bility, that he was to take in some corporate name, and he 
was negotiating for his corporation. 

The witness, W. Albert Pease, Jr., by the said deposition, 
testified that he was a licensed real estate broker in the 
State of New York, and had been since 1897 actively prac¬ 
ticing as a real estate broker in the State of New York, that 
he told Mr. Hubbard that Mr. Manger was in the market 
for a hotel in any of the large cities and if he heard of 
anything cheap to let witness know or go direct to Mr. 
Manger, and about ten days later he found Mr. Hubbard at 
Mr. Manger’s office talking about the Hamilton, that Mr. 
Mansrer seemed interested and witness went with Hubbard 
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to the office of George Roosevelt, who was a friend of the 
witness and chairman of the Committee in charge of the 
Hamilton Hotel Bondholders’ Committee, that witness had 
twenty-five or thirty interviews with Manger and Roose¬ 
velt until after the contract was signed in August, subject 
to the approval of bondholders, that the contract contained 
a provision for payment of commissions to Hubbard and 
witness; he thought the title passed the end of January, 
1935, and shortly after that the commission was paid; that 
witness never knew Lucas or Loveless, had no communica¬ 
tions with them or any contract with them in connection 
with the sale of the Hamilton and first heard of either of 
them very recently when told that he was wanted to testify. 

On cross-examination by plaintiffs’ counsel, the witness 
Pease further testified that he was to get $5,000. of the com¬ 
mission, and understands Mr. Manger participated 
51 in the commission; that witness cannot answer yes 
or no to the question if he got $5,000 commission at 
the closing, that as he remembered he signed a paper author¬ 
izing the Committee to pay his share of the commission to 
Manger, “I don’t remember whether Mr. Manger paid me 
the $5,000 and I assigned my entire share or whether I 
only assigned the difference between the full commission 
coming to me and $5,000 and whether the Committee paid 
me”, that he knew he got $5,000, that he thought it was 
Manger’s check that paid him, that Manger had advanced 
him a little money and that was taken from the check at 
the closing, it is not a fact that every cent he got was $500., 
that he got the full $5,000 from some source except what 
money had been advanced to him and he could not tell how 
much had been advanced, that he knew the full $5,000 had 
not been advanced, thought he received a total amount of 
in the neighborhood of $2,000, that it might have been $200 
or $300 one way or the other but that he could not answer 
that; that witness wrote O.K. and signed his name on the 
offers of March 29 and June 15, 1934; that witness had 
never seen the Hamilton Hotel before the matter was 
closed. On re-direct examination the following testimony 
was given: 

By Mr. Pelham: 

Q. Mr. Pease, you state that at or about the time of 
closing there was paid to you in one sum in the neighbor- 
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hood of $2,000, with the possible leeway of a few hundred 
dollars one way or the other. What occurred to the dif¬ 
ference between that sum, whatever it was, and the full 
amount of the commission to which you were entitled? A. 
I told Mr. Manger that I wished to pay him out of that 
$5,000 the money I owed him, money that he had advanced 
to me, and also there were four or five hundred dollars 
that I owed Mr. Hubbard. I asked him if he would pay 
Mr. Hubbard direct out of that $5,000, so I received the 
$5,000 less debts that if I had received the check for $5,000 
I would have paid these same amounts out. 

52 On cross-examination, the witness testified that 
the arrangement with Mr. Manger about the amount 
of the commissions of the witness and Mr. Hubbard was 
made at the very beginning of the negotiations. 

Thereupon the plaintiffs offered in evidence, and the 
same was received, the contract of August 28, 1934, be¬ 
tween Hamilton Hotel Corporation and Hamilton Realty 
Corporation, in the words and figures following: 

AGREEMENT 


THIS AGREEMENT made and entered into this 28th 
day of August, 1934, between HAMILTON HOTEL COR¬ 
PORATION, a corporation organized under the laws of 
Delaware (herein referred to as the “Seller’’), party of 
the first part, and HAMILTON REALTY CORPORA¬ 
TION, a corporation organized under the laws of the State 
of New York (herein referred to as the “Purchaser’’), 
partv of the second part, 

W1TNESSET1I, That 

Whereas, the Seller desires to sell and the Purchaser de¬ 
sires to purchase certain property situated in Washington, 
D. C., commonly known as the Hamilton Hotel: and 

Whereas, all of the stock of the Seller is held by the 
Committee for the Protection of tin* Holders of Bonds 
Sold through The E. II. Smith Company, which Committee 
is constituted under a certain Deposit Agreement dated 
May 28, 1930. as amended (such Committee and Deposit 
Agreement being herein referred to as the “Committee’’ 
and “Deposit Agreement”, respectively); and 

Whereas, the Committee is acting among others as a 
committee for the Depositors of Bonds described as First 
Mortgage Serial Coupon Gold Bonds of The 
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Rochester Corporation (said Depositors being herein re¬ 
ferred to as the “Depositors” and said Bonds so deposited 
with the Committee being herein referred to as the “De¬ 
posited Bonds”) and the stock of the Seller is held for 
the benefit of Depositors; 

53 NOW, THEREFORE, for and in consideration 
of the mutual covenants herein contained, it is mutu¬ 
ally agreed as follows: 

1. The Purchaser agrees to purchase and the Seller 
agrees to sell, grant and convey by its special warranty 
deed to the Purchaser unencumbered title, except as here¬ 
inafter specified, to the following property located at the 
northeast corner of 14th and K Streets, in the Citv of 
Washington, District of Columbia, and commonly known 
as the Hamilton Hotel (herein referred to as the “Prop¬ 
erty”) : 

Lot Nineteen (19) in Heirs of John Davidson’s subdivi¬ 
sion of Square Two Hundred forty-eight (-48), as per plat 
recorded in Liber N. K. folios 67 and (18 of the Records of 
the Office of the Surveyor of the District of Columbia; 

Also Lot Sixty (60) in the Subdivision made by Charlotte 
M. Bridge acting by her Attorney, Thomas H. Looker, of 
Subdivision Lots Twenty (20), Twenty-one (21) and 
Twenty-two (22) in Square Two Hundred forty-eight (248), 
as per plat of said Subdivision recorded in Liber 28 folio 
117 of the Records of The Office of the Surveyor of the 
District of Columbia; 

Together with all and singular the buildings, improve¬ 
ments and appurtenances standing upon the said land and 
premises or any part thereof, and the right, title and 
interest of the Seller, if any, in the streets or alleys adjoin¬ 
ing the Property; 

Together with all and singular the fixtures, equipment, 
furniture and fittings now contained in, attached to or used 
in connection with the operation of said property and the 
hotel erected thereon including but not limited to the good 
will of the business, the right to the use of the name, all 
furniture, furnishings, fixtures, linen and cotton goods, 
draperies, curtains, carpets, beds and bedding, electrical 
fixtures, lamps, desks, chairs, silverware, glassware, china- 
ware, all dining room and kitchen equipment and utensils 
and all other personal property now contained in 

54 said premises excepting furniture and personal 
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property belonging to quests in the hotel and excepting 
the supplies and materials described in Paragraph 
s (1>) of this Agreement and excepting accounts receivable 
and deposit > with utility companies. 

The Seller makes no representation or warranty as to the 
condition or quality of the Property to he conveyed to the 
Purchaser subject to the provisions of this Agreement. 

2 . The Purchaser agrees i<> pay to the Seller for the 
Property the sum of Might hundred thousand dollars 
($S()0.000) (herein referred to as the “Purchase Price'*) 
as follows: 

(a) Three hundred thousand dollars ($.‘11)0,01)0) in cash 
or by cashier's check or checks or certified check or checks 
satisfactory to the Seller, and 

(b) Five hundred thousand dollars ($.'>(M).000) in prin¬ 
cipal amount of First Mori gage .V '< Ponds of the Purchaser 
secured by a First Mortgage on the Property (such Ponds 
and First Mortgage being herein referred to as the 
“Ponds" and “First Mortgage" respectively), the Ponds 
and First Mortgage being of the character and containing 
the provisions set forth in Kxhibij A hereto attached. 

‘k Simultaneously with the execution of this Agreement, 
the Purchaser has paid to the Seller on account of the 
Three hundred thousand dollars ($.400,000.00) in cash re¬ 
quired to be paid as part of the Purchase Price the sum of 
Forty thousand dollars ($40,000). receipt whereof is here¬ 
by acknowledged by the Seller. If the Purchaser performs 
all of the agreements to be performed by it hereunder up 
to and including the time of closing, as hereinafter defined, 
said sum of Forty thousand Dollars ($40,000). without in¬ 
terest, shall be credited by the Seller against the Purchase 
Price of tlie Property. If the Purchaser should fail to 
perform any of the undertakings to be performed by 
o.') it hereunder up to and including the said time of 
closing, the Seller shall have the right, to be exercised 
by giving notice in writing to the Purchaser, to terminate 
this Agreement and to return as liquidated damages said 
sum of Forty thousand dollars ($40,000). in which event 
ail rights and liabilities of the parties hereto shall cease 
and determine. Such right to terminate this Agreement and 
to receive liquidated damages shall be the sole remedy avail¬ 
able to the Seller for the failure of the Purchaser to per¬ 
form its undertakings hereunder. 
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4. If within twenty clays after the date of this Agree¬ 
ment (tlie date* of expiration of such twenty-day period 
being herein referred to as the “Titled)bjeetion Date"), 
the Purchaser shall give written notice to the Seller of 
any facts concerning the Seller's title to the Property 
which make such title unacceptable to the Purchaser, then 
the Purchaser shall have the option within live days there¬ 
after on written notice to the Seller to terminate this 
Agreement. In the event that the Purchaser so elects to 
terminate this Agreement, the said sum of Forty thousand 
dollars ($40,000). without interest, shall forthwith he re¬ 
turned to the Purchaser and the cost and expenses of the 
Purchaser in connection with the examination of title, not 
exceeding the sum of Two. hundred fifty Dollars ($250.00) 
shall he* paid by the Seller.. In the event that the Purchaser 
shall not give any such written notice of termination, as in 
this Paragraph 4 provided, the Purchaser shall not there¬ 
after have any right to terminate this Agreement by reason 
of objections to title other than for a defect (making title 
to the Property unmarketable) which shall arise after the 
Title-Objection Date and prior to the time of closing, as 
hereinafter defined. In the event that any such defect shall 
arise after the Title-Objection Date, then the Purchaser 
shall have the option on written notice to the Seller to 
terminate this Agreement. If between the Title-Objection 

date and the time of closing, as hereinafter defined, 
5(i the Purchaser shall not give any such written notice 

of termination by reason of such a defect arising 
during said period, then the Purchaser shall accept at said 
time of closing the Seller’s title to the Property subject 
to restrictions contained in previous conveyances, to munic¬ 
ipal ordinances, to leases and lettings extending not more 
than sixtv davs after the time of closing as hereinafter 
defined, and to any state of facts which an accurate survey 
would show. 

5. The Purchaser agrees that, without expense to the 
Seller, it will use its best efforts to register its Bonds and 
First Mortgage under the Federal Securities Act of 1933 
as amended (herein referred to as the “Securities Act”)* 
The Seller will make available to the Purchaser any data 
or information in its possession which may be required 
by the Purchaser in connection with such registration of 
its Bonds and First Mortgage. In the event that the Pur- 
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chaser shall be unable to register its Bonds and First 
Mortgage on or before November 15, lfi.‘>4, the Seller shall 
have the option (a) to return forthwith to the Purchaser 
the said sum of Forty thousand Dollars ($40,000) without 
interest, in which event all rights and liabilities of the 
parties hereto shall cease and determine, or (b) to give the 
Purchaser such additional time to register its Bonds and 
First Mortgage as the Seller may determine. Promptly 
upon the tiling by the Purchaser of the registration state¬ 
ment (and any amendment thereof) required by the Securi¬ 
ties Act, the Purchaser will notify the Seller of such filing 
and will furnish the Seller with one copy of such certified 
registration statement and any amendment thereof. The 
Purchaser will also notifv the Seller bv notice in writing 
of the effective date of such registration statement, im¬ 
mediately upon the occurrence thereof (which date shall 
not be later than November 15, lb.‘>4, unless the Seller shall 
have given the Purchaser additional time to register its 
Bonds and First Mortgage as hereinabove provided in this 
Paragraph 5) and at the same time will furnish the Seller 
with such evidence as its counsel may require that such 
registration statement has become effective (the date of 
the receipt by the Seller of such last-mentioned 
57 notice and evidence to accompany the same as afore¬ 
said being hereinafter referred to as the “Registra¬ 
tion Date"). Within ten days after the Registration Date, 
the Purchaser will, at its own expense, mail to each of the 
Committee's Depositors a copy of a prospectus, which 
prospectus shall conform to the requirements of the Se¬ 
curities Act, and shall deliver to the Committee 250 copies 
of such prospectus. For the purposes of such mailing the 
Committee will make available to the Purchaser the facili¬ 
ties of the Depositary, but any action of the Depositary in 
connection with such mailing shall be solely as agent of the 
Purchaser. 


fi. This Agreement is in all respects subject to disaf¬ 
firmance by the Committee's Depositors, as provided in 
Article Sixth of the Deposit Agreement under which the 
Committee is constituted. The Seller, within fifteen davs 
after the Registration Date, will cause the Committee to 
file a copy of this Agreement with the Depositary of the 
Committee and to mail to its Depositors a notice of the 
preparation, adoption and filing of this Agreement, to- 
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aether with a copy thereof. In the event that within 
twenty days after the mailing of such notices, Depositors 
holding Certificates of Deposit representing fifty per cent. 
(50^ ) or more in principal amount of the Deposited Bonds, 
shall file with the Depositary notices in writing of dissent 
from this Agreement, this Agreement shall be null and 
void, and the Purchaser shall be entitled to the return of 
said sum of Forty thousand Dollars ($40,000), without in¬ 
terest, heretofore paid by it to the Seller, in which event 
all rights of the parties hereto shall terminate. If within 
said period of twenty days, Depositors holding Certificates 
of Deposit representing fifty per cent. (50 c /c) in principal 
amount of the Deposited Bonds shall not so file notice of 
dissent, this Agreement shall remain in effect. 

7. If this Agreement is not disaffirmed by the Depositors 
in the manner provided in Paragraph 6 of this Agreement, 
payment of the balance of the Purchase Price by the Pur¬ 
chaser and delivery of the special warranty deed by the 
Seller and all other papers or documents required to be 

delivered by the purchaser and Seller shall be made 
58 at the Committee’s office in the American Security 

Building, Washington, D. (’., at the time and date 
to be set forth in a notice in writing to be given by the 
Seller to the Purchaser, which time and date shall be at 
least five days after the Apportionment Date, as herein¬ 
after defined and at least ten days after the mailing of 
such notice and not more than fiftv davs after the Registra- 
tion Date (such time of closing being herein referred to as 
the “time of closing”). In the event that the Purchaser 
is not in default under this Agreement at such time, then 
the Seller shall be deemed to be in default hereunder by 
reason of its failure to give such notice within the said 
fifty days. The closing under this Agreement may be held 
at such other time and/or place as may be agreed upon by 
the parties hereto. 

8. (a) Prepaid expenses, accrued liabilities and accrued 
income incurred in connection with the operation of the 
Property shall be apportioned as of twelve o’clock mid¬ 
night of the fifth day preceding the time of closing (such 
time of apportionment being herein referred to as the 
“Apportionment Date”). Such prepaid expenses shall in¬ 
clude all aums expended by the Seller for insurance, ad¬ 
vertising, water charges, telephone charges, licenses and 
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inspection fees, real estate and personal property taxes, 
mail chute rental, rental of storage space and salaries of all 
employees, including the salary of the manager, and any 
other expenses which were incurred in connection with the 
operation of the Property and which by good accounting 
practice are considered as prepaid expenses. Such accrued 
liabilities shall include all sums owed bv the Seller for in- 
surance, advertising, water charges, telephone charges, 
licenses and inspection fees, real estate and personal prop¬ 
erty taxes, mail chute rental, rental of storage space and 
salaries of all employees, including the salary of the man¬ 
ager, and any other liabilities which were incurred in the 
operation of the Property and which by good accounting 
practice are considered as accrued liabilities. Taxes, gen¬ 
eral and special, shall be apportioned on the basis of a 

Certificate of Taxes issued bv the Collector of Taxes of 

• 

the District of Columbia, except that assessments 
59 for improvements completed prior to the date of 

this Agreement, whether or not such assessments 
therefor have been levied, shall be paid by the Seller or 
allowance therefor made at the time of closing. The Sel¬ 
ler shall retain any and all meter and other deposits with 
public utility companies. Accrued income shall include (i) 
one-half of the amount of the rentals payable by guests 
with respect to lodging for the entire night of the Appor¬ 
tionment Date, and (ii) all other amounts owing as of the 
Apportionment Date. Anything in this Agreement to the 
contrary notwithstanding, the Purchaser shall not be re¬ 
quired to assume or take over any employment contract 
which continued for a period of more than thirty days after 
the time of closing. 

At the time of closing the Seller shall pay to the Pur¬ 
chaser a sum equal to all rentals prepaid as of the Appor¬ 
tionment Date, less such sum as may be owing to the Seller 
for unpaid rentals and accounts receivable as of the Ap¬ 
portionment Date. Thirty days after the time of closing 
the Seller will pay to the Purchaser a sum equal to the 
amount, if any, by which the amount of the prepaid rentals 
at the time of closing retained by the Seller exceeds the 
amount collected by the Purchaser during such thirty-day 
period on the unpaid rentals and accounts receivable ac¬ 
crued as of the Apportionment Date. Thereafter the Pur¬ 
chaser shall promptly pay to the Seller all additional 
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amounts collected on account of such unpaid rentals and 
accounts receivable. The Purchaser agrees to use its best 
effort in effecting such collections as rapidly as possible, 
but without cost or expense to the Purchaser. 

(b) The Purchaser agrees to take over all unused sup¬ 
plies and materials (used in connection with the operation 
of the Property) which are owned by the Seller and which 
shall be on the property as as of the Apportionment Date, 
and to pay therefor at the time of closing, the cost of such 

supplies and materials, not exceeding the sum of 
60 Seven thousand live hundred dollars ($7,500). Such 
supplies and materials shall, but without limiting 
the generality of the foregoing include all restaurant, 
room, engineering, laundry, valet, cleaning and office sup¬ 
plies, stationery and printing, paints and decorating mate¬ 
rials, advertising literature and material, cigar and news¬ 
stand stock, coal, food, beverages and liquors. 

(c) Anything in this Agreement to the contrary not¬ 
withstanding, the Purchaser agrees to take over and as¬ 
sume, after the Seller and Purchaser have been allowed 
the respective credits to which each may be entitled under 
the provisions of sub-paragraph (a) of this Paragraph 8, 
the following: 

(i) The insurance policies of the description and 
amounts set forth in Exhibit B hereto attached; 

(ii) Unused due bills of the description and amounts set 
forth in Exhibit (' hereto attached; 

(iii) A contract with Diamond Match Company, a copy 
of which is hereto attached as Exhibit D, providing for 
tlie sale and delivery to the Seller of book matches at a 
cost of $.‘>.10 per thousand, upon the terms therein set 
forth; 


(iv) A contract with Colgate-Palmolive-Peet Company, 
a copy of which is hereto attached as Exhibit E, providing 
for the sale and delivery to the Seller of one-ounce floating 
soap at $6.50 per thousand upon the terms therein set 
forth; 

(v) A contract with General Outdoor Advertising Com¬ 
pany, a copy of which is hereto attached as Exhibit F, 
furnishing road signs at a cost of $25.00 per month upon the 
terms therein set forth; 

(vi) A contract with the American Automobile Associa¬ 
tion, a copy of which is hereto attached as Exhibit G, 
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furnishing advertising at a cost of $24S per year, upon the 
terms therein set forth; 

(vii) A contract with Kelly Reed & Company, a copy of 
which is hereto attached as Exhibit H, furnishing dining 
guides at a cost of $15.00 per month, upon the terms there¬ 
in set forth; 

61 (viii) A contract with American Federationist, a 
copy of which is hereto attached as Exhibit I, fur¬ 
nishing advertising at a cost of $12.50 per month, upon the 
terms therein set forth: 

(ix) A contract with National Window and Office Clean¬ 
ing Company, a copy of which is hereto attached, as Ex¬ 
hibit J, providing for cleaning windows at a cost of $12.50 
per month, upon the terms therein set forth; 

(x) A contract with National Cash Register Company, a 
copy of which is hereto attached as Exhibit K, providing 
for the purchase of a cash register on the basis of monthly 
payments of $24.58, the balance of the purchase price now 
being $258.80; 

(xi) A contract with Multigrapliing Company of Wash¬ 
ington, a copy of which is attached hereto as Exhibit L, 
providing for the purchase of a multigraphing machine on 
the basis of monthly payments of $55.12 per month, the 
balance of such purchase price being $258.80. 

(xii) A contract with Graybar Electric Company, a copy 
of which is attached hereto as Exhibit M, for the purchase 
of incandescent lamps; and 

(xiii) a contract about to be entered into with American 
Society of Composers, Authors and Publishers of Pennsyl¬ 
vania, Inc., a copy of which is attached hereto as Exhibit 
N, upon the terms therein set forth. 

(d) At the time of closing, the Seller will send or cause 
to be sent to all guests who have safe deposit boxes, a let¬ 
ter notifying them of the sale of the Property to the Pur¬ 
chaser and requesting them to remove the contents from 
such safe deposit boxes within ten days after the 

62 date of such notice, and also advising them that 
when the contents have been so removed the Pur¬ 
chaser will, if so desired, make available to them, new safe 
deposit boxes. In the event that any guests fail so to re¬ 
move the contents of their safe deposit boxes within such 
ten day period, such safe deposit boxes shall be opened at 
the expense of the Seller in the presence of a representative 
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of the Seller, a representative of the Purchaser and a dis¬ 
interested third person (associated with a responsible bank 
or trust company) who may be agreed upon by the parties 
hereto, and at that time an inventory in writing shall be 
made of the contents in the respective boxes so opened. 
Such inventory shall be in duplicate (one copy to be de¬ 
livered to the Seller and one copy to be delivered to the 
Purchaser) and shall be signed by all of the persons pres¬ 
ent at the time the inventory is so taken. The Seller shall 
have a representative available during the said ten day 
period in order to carry this provision into effect, and the 
expenses of such representative shall be paid by the Seller. 
The Purchaser shall, after the taking of such inventory, be 
responsible only for the contents of the safe deposit boxes 
so opened, as are shown by the said inventory. 

(e) At the time of closing, an inventory shall be made 
(in the presence of a representative of the Seller and a 
representative of the Purchaser) of the baggage checked or 


left in care of the Seller, and such inventory shall be in du¬ 
plicate (one copy to be delivered to the Seller and one copy 
to be delivered to the Purchaser) and shall be signed by 
such representatives. The Purchaser shall, after the time 
of closing, be liable and responsible for only the baggage 
shown bv such invcntorv. All baggage, other than that 
checked or left in care of the Seller, may be removed by 
the Seller, but the Purchaser shall not be liable or respon¬ 
sible therefor, whether such baggage is removed or left on 
the property. If such baggage is not removed or sold within 
ninety days, the Purchaser may dispose of such baggage. 

(f) The seller shall execute and deliver to the 
(>.*> Purchaser at the time of closing a bill of sale vesting 
in the Purchaser unencumbered title to the personal 
property which, by the terms of this Agreement, shall be 
conveyed to the Purchaser at the time of closing. 

(g) The risk of loss or damage to the Property by fire 
or otherwise shall be upon the Seller up to the time of 
closing. 

(h) The Seller, at the time of closing, shall deliver to the 
Purchaser a signed consent of the stockholders of the 
Seller and a copy of the resolutions of the Board of Di¬ 
rectors of the Seller (certified by the Secretary or an As¬ 
sistant Secretary thereof) approving the execution and 
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delivery of this Agreement and authorizing flu* Seller to 
execute and deliver all papers and documents and to do all 
things required in connection with the consummation of 
this Agreement. 

(i) The Purchaser, at the time of closing, shall deliver 
to the Seller a signed consent of the stockholders of the 
Purchaser and a copy of the resolutions of the Board of 
Directors of the Purchaser (certified by the Secretary or 
an Assistant Secretary thereof) approving the execution 
and delivery of this Agreement and authorizing the Seller 
to execute and deliver all papers and documents and to do 
all things required in connection with the consummation of 
this Agreement. 

(j) The Seller, at the time of closing, will deliver to the 
Purchaser an affidavit in which the Seller shall state that 
it will discharge all of its obligations as promptly after the 
time of closing as it reasonably can do so. 

(k) The Seller and Purchaser, at the time of closing, will 
sign, execute and deliver such further instilments, docu¬ 
ments or papers as may be necessary or proper in order to 
carry out the purposes of this Agreement. 

(l) In the event that the Seller and the Purchaser shall 
be unable to agree, at the time of closing, upon the amount 
or amounts to be paid by the Seller or Purchaser in respect 

of any of the items set forth in this Paragraph 8, or 
64 it shall be impossible to make, at the time of closing, 
an apportionment of such items as of the Apportion¬ 
ment Date, an arbiter, to be appointed by the President or 
a Vice-President of American Security and Trust Company 
of Washington, I). C., (or if the President or such a Vice- 
President of American Security and Trust Company of 
Washington, 1). C., refuses or fails to appoint such an 
arbiter, then the arbiter shall be appointed by a senior Vice- 
President of Irving Trust Company) shall fix the amount or 
amounts to be paid by the Seller or the Purchaser in re¬ 
spect of all such items, and the findings and decision of the 
arbiter shall be conclusive and binding upon the parties 
hereto. 

9. All legal, corporate and other proceedings in connec¬ 
tion with the organization of the Purchaser, including the 
form and sufficiency of its charter and by-laws, its existence 
and good standing under the laws of the State of New York, 
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the authorization and the execution of the Bonds and the 
First Mortgage described in Fxhibit A, the validity of the 
lien of the First Mortgage of the Property as the First 
Mortgage thereon, the form, substance, sufficiency and 
validity of such First Mortgage and Bonds and all other in¬ 
struments in connection with the above and in connection 
with the consummation of this Agreement shall be subject to 
the approval of counsel for the Seller. 

10. The Purchaser, at the time of closing, shall pay the 
cost of printing the Bonds and Indenture and of all docu¬ 
mentary stamps in connection with the issuance of Bonds 
and with the issuance and or recording of the Indenture and 
all fees for recording the Indenture and the Seller's special 
warranty deed to the Purchaser. The Seller and the Pur¬ 
chaser, respectively, shall pay the fees of their respective 
counsel in connection with this Agreement and Exhibit A 
hereto attached, in the preparation of the Bonds and Inden¬ 
ture and the Registration Statement referred to in Para¬ 
graph 5 of this Agreement, and all matters in any 
05 way relating to this Agreement. 

11. Time is of the essence of this Agreement. 

12. In the event that this Agreement shall be consum¬ 
mated and the Purchase Price paid to the Seller, the Seller 
will pay out of the Purchase Price to Hubbard, AVestervelt 
& Mottelay, Inc. and \Y. Albert Pease, Jr., or their assigns, 
the legal rate of commissions fixed bv the Washington Real 
Estate Board, amounting to Twenty-four thousand one 
hundred dollars ($24,100.00), as a real estate com¬ 
mission for effecting the sale of the Property. The 
Purchaser warrants and represents that in the negotiations 
leading up to the execution of this Agreement, he has not 
acted through the agency or mediation of any brokers other 
than Hubbard, Westervelt & Mottelay, Inc., and W. Albert 
Pease, .1 r. 

13. Any notice or notices required to be given or sent 
to any of the parties hereto, pursuant to the provisions of 
this Agreement, shall be sent by registered mail, addressed 
to their respective addresses, as follows: 
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To the Purchaser: 

1234 Broadwav, 

New York, X. Y. 

To the Seller: 

31 Nassau Street, 

New York, N. Y. 

14. This Agreement, made in duplicate, when signed by 
the parties hereto shall be the final and entire agreement 
between the parties hereto, and they shall not be bound by 
any terms, conditions, statements or representations, oral 
or written, which are not herein contained. 

15. This Agreement shall inure to the benefit of the par¬ 
ties hereto, and shall be binding upon their respective suc¬ 
cessors and assigns. 

In Witness Whereof, this Agreement has been entered 

into as of the dav and year first above written. 

» * 

Hamilton Hotel Corporation, 

Bv GEORGE E. ROOSEVELT, 

President. 


m 


Seller. 

(Corporate Seal) 
Hamilton Realty Corporation, 

By 1)1 El)ERICH A. CHRISTOPHERS, 

President. 


Purchaser. 

(Corporate Seal) 

Attest: 

H. A. CONNELLY, 

Secretary. 

Thereupon the plaintiffs offered in evidence, and the same 
was received, certified record from the Securities and Ex¬ 
change Commission, the parts thereof material to the is¬ 
sues herein being in the words and figures following: 
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(Filed September 15, 1934) 
FEDERAL TRADE COMMISSION 
Securities Division 
Washington, D. C. 


Registration Statement 


Securities In Reorganization 


Name of Registrant: Hamilton Realty Corporation. 
Address of Registrant: 1250 Broadway, New York City, 

New York. 

Management and Control 

15. (a) Give the name, address, and principal occupa¬ 
tions for the past three years of each person occupying or 
designated by the plan to occupy, any of the following posi¬ 
tions in the registrant, listing each position separately, and 
repeating the names of such persons as occupy more than 
one position: 

If the registrant be a corporation or association, the direc¬ 
tors and the chief executive, financial and accounting of¬ 
ficers; 


Diederick A. Christoffers—President and Director, and 
Chief Executive, 1250 Broadway, New York, New York. 
Hotel Manager and Hotel Accountant for over 30 years. 

07 Hubert A. Connelly—Secretary, Treasurer and 
Director, and Financial and Accounting Officer, 1250 
Broadway, New York, New York. Hotel Accountant and 
General Commercial Accounting for over 25 years. 

Francis P. Yarmaelen, Vice-President and Director, 1250 
Broadway, New York, New York. Formerly General Pur¬ 
chasing Agent for hotel chain for al least 12 years, also ex¬ 
perienced as Manager of commercial houses. 

•Julius Manger, who holds the Common Stock as Trustee, 
is widely experienced in the building, ownership and oper¬ 
ation of hotels in various cities. 
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16. Give the information required below for the 10 larg¬ 
est security holders of the registrant from the standpoint 
of voting power, as of a named date within 20 days. There 
may be omitted from the answer to this item information 
concerning security holders having less than one percent 
of the voting power. 

As of September 8, 1934. 

Name and Address: Julius Manger, Trustee, 1250 
Broadway, New York, New York, is the owner of 10 shares 
of Common Stock of Registrant of the par value of $100. 
each, this being all the Common Stock of the corporation. 

There are no other outstanding securities of registrant. 
* * * Julius Manger is the holder of 10 shares of Common 
Stock of registrant of the par value of $100. each, repre¬ 
senting the voting power of the corporation. Bonds to be 
registered are to be distributed as stated under (20). There 
are no other securities of registrant outstanding. 

24. Furnish complete lists of the following: 

(a) All subsidiaries of the registrant. None, but Julius 
Manger controls several other corporations. 

68 (b) All parents of the registrant. Same as last 

answer. # * * 

Registrant controls no subsidiaries, directly or indirectly, 
but as above stated Julius Manger controls other hotel 
companies. * • • 

(Filed September 15, 1934) 

Federal Trade Commission 

Securities Division 

Securities in Reorganization 

Prospectus 

Hamilton Realty Corporation ***** 

Said corporation entered into contract on August 28, 
1934, with the Hamilton Hotel Corporation for purchase of 
a property at the northeast corner of 14th and K Streets in 
Washington, D. C., known as the Hamilton Hotel, the pur¬ 
chase to include the real estate, building, furniture, furn¬ 
ishings and equipment. The purchase price of said prop- 
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erty is the sum of $800,000. with provision for cash pay¬ 
ment in sum of $300,000., and balance of $500,000. to be evi¬ 
denced by issue of 5%-10 year First Mortgage Bonds cov¬ 
ering said property. * # * * 

The purchase of said property and intangibles is being 
made in bulk, and the consideration for the tangible and 
intangible property cannot be separated into any definite 
amounts. Upon consummation of the purchase of the 
above property and intangibles, the vendor Hamilton Hotel 
Corporation has agreed to pay a commission to Hubbard, 
Westervelt & Mottelay, Inc., and W. Albert Pease, Jr., or 
their assigns, in the total sum of $24,100, part of which is 
to be repaid to registrant. * * * * * 

Signatures 

Issuer (if corporation, trust, or association). 

HAMILTON REALTY CORPORATION 

By DIEDERICH A. CHRISTOFFERS, President 
Name Title 

By FRANCIS P. VERMAELEN Vive-Pres. 
Name Title 

By HUBERT A. CONNELLY— Sec’y. Treas. 
Name Title 

By . 

Name Title 

By . 

Name Title 


(Seal) 
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Attest: 


HUBERT A. CONNELLY Sec’y. 

Name 

DIEDERICH A. CHRISTOFFERS Principal Execu¬ 
tive Officer. 

HUBERT A. CONNELLY Principal Financial Officer. 
HUBERT A. CONNELLY Principal Accounting Officer. 

DIEDERICH A. CHRISTOFFERS 
FRANCIS P. VERMAELEN 
HUBERT A. CONNELLY 

A majority of the hoard of directors. 
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Certificate of Incorporation of Hamilton Realty 

Corporation 

Pursuant to Article Two of the Stock Corporation Law. 

We, the undersigned, desiring to form a stock corpora¬ 
tion pursuant to the provisions of Article Two of the Stock 
Corporation Law of the State of New York, do hereby cer¬ 
tify as follows: 

FIRST: The name of such corporation shall be HAMIL¬ 
TON REALTY CORPORATION. 

SECOND: The purposes for which it is formed are to 
do any one or more or all of the things herein set forth and 
in any part of the world, namely ; * * * • 

(11) To issue the whole or any part of its capital stock 
as partly paid stock, subject to calls thereon until the whole 
thereof shall have been paid in; * # * 

THIRD: The amount of the capital stock of the cor¬ 
poration shall be One thousand Dollars ($1,000), consist¬ 
ing of ten (10) shares of the par value of One hundred 
Dollars ($100) each. •*•*** 

70 IN WITNESS WHEREOF, we have made, sub¬ 
scribed and acknowledged this certificate in dupli¬ 
cate this second day of August, nineteen hundred and 
thirty-four. 

LORETTA MORAN 
MARY R. NORMANDIN 
ARLEIGH PELHAM 

State of New York 

County of New York ss: 

On this 2nd day of August, 1934, before me personally 
came Loretta Moran, Mary R. Normandin and Arleigh 
Pelham, to me known and known to me to be the individuals 
described in and who executed the foregoing instrument 
and they dully severally acknowledged to me that they exe¬ 
cuted the same. 

ARTHUR G. DONNELLY 
Notary Public, New York 
County No. 157 Kings County 
Clerk’s No. 33 New York 
County Register’s No. 5D189 
Kings County Register’s No. 
5129 

Commi»sion expires March 30,1935 *•***•• 
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Financial Statement Pro-forma 
Form No. 2 

Profit and Loss Statement of Hamilton Realty Corpora¬ 
tion for the period of August 17, 1934 (date of incorpora¬ 
tion) to September 10th, 1934, after giving effect to pro¬ 


posed transactions. 

Income from other than operations: 

Commissions received $14,100.00* 

Interest received on U. S. Treas. Notes 
2-l/8s due 6/15/39 7.04 

Interest received on U. S. Treas. Notes 
3 l/4s due 8/1/36 269.37 


Total other income $14,376.41 

Expense in connection with income from 
other than operations 

Amortization of premium on U. S. Treas. 

Notes 2 l/8s due 6/15/39 .47 

Amortization of premium on U. S. Treas. 

Notes 3 l/4s due 8/1/36 206.75 


207.22 


Net income from other than operations 

Total gross income 
Deductions from gross income: 

Interest on Notes payable 

71 

Other deductions: 

Loss on sale of U. S. Treas. Notes 
3Vis due 8/1/36 


$14,169.19 

$14,169.19 

$638.85 


$2,215.13 


Total deductions 


$2,853.98 


Net income 


$11,315.21 


•This item constitutes a proportion of the brokerage commission to be earned 
when property is acquired. 

(Filed September 28, 1934) 

FORM E-l 


Federal Trade Commission 
Securities Division 
Washington, D. C. 

Hamilton Realty Corporation 
Amendment to Registration Statement 

Exhibits D and P; Q and R, hereto attached, are here¬ 
with filed as part of the Registration Statement herein. • • 


62 


LUCAS ET AL. VS. HAMILTON REALTY CORP. 


Exhibits Pertaining to Balance Sheet 
as of September 10,1934 

(Two sheets—Sheet #2) 

LONG TERM DEBT 


Name and Date of Issue 

Maturity Date 
Amount of Issue 

Nature and Total Amount of Consid¬ 
eration Received 


Total Discounts Suffered 

Total Commissions Paid and to Whom 

Purpose of Issue 

72 

If Sales were made through affiliates, 
etc. 

Amount Outstanding 
CAPITAL STOCK 
Name 

Par Value per Share 
Number of Shares Authorized, 

With dates 

Number of Shares at any time issued 
Number of Shares reacquired and in 
Treasury or Retired 
Number of Shares Outstanding 
Date of Issuance and Sale 
Nature and Amount of Consideration 
received 

Commissions Paid and to Whom 
Expense of Issue 
Net Proceeds of Issue 
Purpose of Issue 

Method Employed in the disposition 
thereof 

If Sales were made through affiliates, 
etc. 


—Unsecured Notes Payable, 
August 29, 1934 
—August 29, 1944 
—$362,683.64 

—Cash and the United States 
Treasury Notes listed in the 
Balance Sheet at their market 
value 
—None 
—None 

—To acquire funds for use in con¬ 
nection with the contract for 
the acquirement of the Hamil¬ 
ton Hotel. 


—None 
—$362,683.64 


—Capital Stock 
—$100 

—10—August 3, 1934 
—10 

—None 
—10 

—August 22, 1934 

—Cash-—$1,000 
—None 
—None 
—$ 1,000 

—Paid in Capital 
—The organizer paid in Capital 
—None *♦**#*#** 
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Signatures 

Issuer (if corporation, trust, or association). 

HAMILTON REALTY CORPORATION 

By DIEDERICH A. CHRISTOFFERS Pres. 
(Seal) Name Title 


By FRANCIS P. VERMAELEN Vice-Pres. 



Name 

Title 

By HUBERT A. CONNELLY— Sec’y. treas. 


Name 

Title 

By 

Name 

Title 

By 

Name 

Title 

HUBERT A. CONNELLY 

Name Sec’y. 


DIEDERICH A. 

CHRISTOFFERS 

Principal Execu- 


tive Officer . 

HUBERT A. CONNELLY Principal Financial Officer. 
HUBERT A. CONNELLY Principal Accounting Officer. 


DIEDERICH A. CHRISTOFFERS 
FRANCIS P. VERMAELEN 
HUBERT A. CONNELLY 

A majority of the hoard of directors. 

73 (Filed October 16, 1934) 

FORM E-l 

Federal Trade Commission 
Securities Division 
Washington, D. C. 

Amendments to Registration Statement 

HAMILTON REALTY CORPORATION * * * * 

The stock referred to in item 10 is subject to a voting 
trust by which Julius Manger is given all the rights and 
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privileges of the stockholders, and authorized to vote all 
of the stock. * * # * • 

Julius Manger, 1250 Broadway, New York City, New 
York. His principal occupation for the past 10 years has 
been the operation of hotels. * * * * * 

Julius Manger is the holder of 10 shares of Common 
Stock of registrant of the par value of $100. each, repre¬ 
senting the voting power of the corporation. Bonds to be 
registered are to be distributed as stated under (20). There 
are no other securities of registrant outstanding. ****** 

Julius Manger, 1250 Broadway, New York City, New 
York, Trustee, who holds all of the stock of the registrant 
with the same power for voting purposes as if the absolute 
owmer thereof. ****** 

31. State the sources other than those set forth under 
item 30 from which any cash has been or is to be obtained 
by the registrant pursuant to the plan. Except with regard 
to income received or to be received from the property in¬ 
volved in the reorganization, state the amount raised or 
to be raised from each source, or if any such amount is not 
fixed, in its place give an estimate or state a maximum, in¬ 
dicating it as such. 

No money has been or is to be raised by registrant 
74 under the plan, but it borrows for itself as shown by 
its Balance Sheet as follows,— 

The Hamilton Realty Corporation purchased from Julius 
Manger as Trustee under Trusts created and dated Novem¬ 
ber 25, 1931, between Manger, donor and Manger, Trustee, 
$250,000. par value 3*4% Treasury Notes Series A-1936, 
and dated 8-1-1932, and due 8-1-1936, at 104-25/32 plus ac¬ 
crued interest to 8-29-1934, for which the Realty Corpora¬ 
tion paid by its 10-year Note for $262,571.34, with interest 
at 5%. 

Said Realty Corporation purchased from Julius Manger 
as trustee under Trusts created and dated May 17, 1932, 
between Manger, donor, and Manger, Trustee $100,000. par 
value 2 '/»% Treasury Notes due 6-15-1939, at 100-25/32 
plus accrued interest to 8-29-1934, for which it paid by its 
Note for $100,112.30 due in 10 years with interest at 5%. 

$40,000. cash was borrowed by said Realty Corporation 
from Julius Manger as Trustee under Trusts created and 
dated May 17, 1932, between Manger, donor, and Manger, 



LUCAS ET AL. VS. HAMILTON REALTY CORP. 


65 


Trustee, on its Note dated August 29,1934, due in 10 years, 
with interest at 5% 

32. A brief statement of the different purposes (other 
than those specified in item 29) and the estimated or maxi¬ 
mum amount devoted or to be devoted to each purpose, as 
far as determinable, for which the funds set out in items 
30 and 31 have been or are to be used. 

$300,000 of the funds borrowed are to be used to make 
the down payment on the purchase of the Hamilton Hotel 
property, and the balance as an operating capital and for 
expenses. ********* 

75 Signatures 

Issuer (if corporation, trust, or association) 

HAMILTON REALTY CORPORATION 

By DIEDERICH A. CHRISTOFFERS Pres. 
(Seal) Name Title 

By FRANCIS P. VERMAELEN Vice-Pres. 

Name Title 


By HUBERT A. CONNELLY Sec’y. & Treas. 


By . 

Name 

Title 

By . 

Name 

Title 


Name 

Title 


Attest: 


HUBERT A. CONNELLY. Sec’y. 

DIEDERICH A. CHRISTOFFERS Principal Execu¬ 
tive Officer. 

HUBERT A. CONNELLY Principal Financial Officer. 
HUBERT A. CONNELLY Principal Accounting Officer. 


DIEDERICH A. CHRISTOFFERS 
FRANCIS P. VERMAELEN 
HUBERT A. CONNELLY 
A majority of the hoard of directors. 


* 


#■ • 


* 
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Federal Trade Commission 
Securities Division 
Washington, D. C. 


Hamilton Realty Corporation 


Amendment to Registration Statement 


(1) The only person who is a trustee of registrant is 
Julius Manger, who holds the Common Stock as 

76 Trustee, is widely experienced in the building, own¬ 
ership and operation of hotels in various cities. 

Julius Manger, 1250 Broadway, New York, New York, 
the person last named, is the sole trustee of the stock of 
registrant and alone holds the right to vote the same as 
trustee. 

(2) Julius Manger, Trustee, 1250 Broadway, New York, 
New York, is the owner of 10 shares of Common Stock of 
registrant of the par value of $100. each, this being all the 
Common Stock of the corporation. *•*•**•*•* 

31. State the sources other than those set forth under 
item 30 from which any cash has been or is to be obtained 
by the registrant pursuant to the plan. Except with regard 
to income received or to be received from the property in¬ 
volved in the reorganization, state the amount raised or to 
be raised from each source, or if any such amount is not 
fixed, in its place give an estimate or state a maximum, in¬ 
dicating it as such. 

From Julius Manger, as trustee, under trusts created 
November 25,1931, by him, as donor and as trustee, $250,000. 

From Julius Manger, as trustee, under trusts created 
May 17, 1932, by him, as donor and as trustee, $100,000. 

From Julius Manger, as trustee, under trusts created 
May 17, 1932, by him, as donor and as trustee, $40,000. 



LUCAS ET AL. VS. HAMILTON REALTY CORP. 


67 


Signatures 

Issuer (if corporation, trust, or association) 

HAMILTON REALTY CORPORATION 

By DIEDERICH S. CHRISTOFFERS Pres. 
(Seal) Name Title 

By FRANCIS P. VERMAELEN Vice-Pres. 
Name Title 

Hy HUBERT A. CONNELLY Sec’y & Treas. 



Name 

Title 

By . 

Name 

Title 

By . 

Name 

Title 


Attest: 

HUBERT A. CONNELLY 

77 DIEDERICH A. CHRISTOFFERS Principal 
Executive Officer. 

HUBERT A. CONNELLY Principal Financial Officer. 
HUBERT A. CONNELLY Principal Accounting Officer. 
DIEDERICH A. CHRISTOFFERS 
FRANCIS P. VERMAELEN 
HUBERT A. CONNELLY 
A majority of the hoard of directors. 

Thereupon, the plaintiffs offered in evidence, and the 
same was received, the following page from the stock led¬ 
ger of Hamilton Realty Corporation: 
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78 Julius Manger as trustee un¬ 

der the several trusts created by 
the Declaration of Trust dated 
August 10, 1934, between Julius 

Stockholders Manger, grantor and Julius Residence 821 Wolf’s Lane, 
Name Manger, trustee Pelham Manor, N. Y. 


Date of 
Transfer 
of Shares 
by the 
Above 
Named 

To Whom 
Shares Are 
Transferred 

Certificates Date From Whom 

Surrendered Became Shares Were 

Certif. No. 

Nos. Shares 

owner a ransicrrca 

(If original 
issue enter 
as such) 

Aug. 17/34 Original issue 


New Certificates Issued 

Amount Paid on 
Original Stock 

Value of 
Stock 

Number of Transfer 
Shares Held Stamps 
(Balance) Affixed 

Ccrtif. Nos. 

No. Shares 

^ Abv\J Uil ^V1 AAA 

New York State) 

1 

10 

$1000.00 

10 


79 Thereupon plaintiffs offered in evidence, and the 
same were received, the following excerpts from the 

corporate minute book of the Hamilton Realty Corpora¬ 
tion, all of which meetings were held after due and proper 
notice and waivers of notice wherever appropriate: 

80 MINTJTES of the first meeting of the incorpora¬ 
tors and subscribers to the capital stock of Hamilton 

Realty Corporation, held at the office of Shiland, Hedges & 
Pelham, No. 70 Pine Street, Borough of Manhattan, City 
of New York, on the 17th day of August, 1934, at ten o’clock 
in the forenoon. 


• # * • 

There was then presented to the meeting a draft of a 
proposed contract between Hamilton Hotel Corporation as 
seller and this corporation as purchaser, revised as of Au¬ 
gust 10, 1934, providing for the sale of the real property 
known as the Hamilton Hotel, Washington, D. C. and the 
personal property used in the operation thereof, for the 
sum of $800,000, $300,000 to be paid in cash and $500,000 
in purchase money mortgage securing bonds of the com¬ 
pany, of which cash purchase price $40,000 is to be paid on 
the signing of the contract, which contract among other 
things further provides that the purchaser is to issue its 
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bonds aggregating $500,000, secured by purchase money 
mortgage, in such amounts as the seller may desire and is 
to use its best efforts to register these bonds with the Fed¬ 
eral Trade Commission under the provisions of the Secur¬ 
ities Act of 1933, and that after such registration the con¬ 
tract is to be submitted to the depositors of the committee 
for which the seller is acting for approval and such 
81 depositors given the opportunity to disaffirm the 
same pursuant to the provisions of the deposit agree¬ 
ment under which the committee is constituted, and after 
considering the said contract and the foregoing provisions 
as well as the other provisions thereof contained in said 
draft of contract presented to the meeting, the following 
preamble and resolutions on motion were unanimously 
adopted: 

WHEREAS this corporation was formed in part for the 
purpose of acquiring from the Hamilton Hotel Corporation 
the real property known as the Hamilton Hotel, Washing¬ 
ton, D. C., and the personal property used in the operation 
thereof, on the terms and conditions contained in the draft 
of the contract presented to this meeting. 

RESOLVED that the purchase of the said hotel and 
property and the making of said contract therefor be and 
the same hereby is approved and that the officers and di¬ 
rectors of this corporation be and they hereby are author¬ 
ized and directed to enter into said contract in the name of 
this corporation substantially in the form of the draft so 
jiresented to this meeting, to make the payments and per¬ 
form the acts provided for therein, to make, execute and 
deliver such papers and to affix the corporate seal thereto 
and to take such steps as may be necessary and in their 
judgment proper to consummate the transaction set forth 
in said contract and to carry the same and this resolution 
into effect, and that the bonds, mortgage and any other 
papers made, executed, or delivered in connection there¬ 
with may contain such clauses, provisions and conditions as 
the officer or officers of this corporation executing the same 
may deem proper. 

On motion duly seconded, the foregoing minutes were 
duly read and unanimously approved as and for the min¬ 
utes of this meeting. 
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82 MINUTES of the first meeting of the Board of 
Directors of Hamilton Realty Corporation, held at 

the office of Shiland, Hedges & Pelham, No. 70 Pine Street, 
Borough of Manhattan, City of New York, on the 17th day 
of August, 1934, at 10:30 o’clock in the forenoon. 

• • • • 

The minutes of the first meeting of the incorporators and 
subscribers to the capital stock of the corporation held this 
day were presented and read to the meeting and on motion 
duly made, seconded and carried, it was unanimously 

RESOLVED that the by-laws adopted at the first meet¬ 
ing of the incorporators and subscribers to the capital 
stock held this day, be and the same hereby are ratified, 
confirmed and adopted as and for the by-laws of the cor¬ 
poration. 

After discussion and consideration of the resolutions of 
the incorporators and subscribers to the capital stock of 
this company with respect to the purchase of the Hamilton 
Hotel, Washington, D. C., including the real and personal 
property used in the operation thereof, the following reso¬ 
lutions were unanimously adopted: 

RESOLVED that the Hamilton Hotel, Washington, D. 
C., and the real and personal property used in the opera¬ 
tion thereof, to acquire which this corporation was in part 
formed, are necessary, desirable and suitable for the lawful 
uses and purposes of this corporation, that in the judgment 
of the directors of this corporation the same are reasonably 
worth the sum of $800,000, subject to the conditions of the 
proposed contract therefor, a draft of which was submitted 
to the meeting of the incorporators and subscribers to the 
capital stock of this company and is submitted to this meet¬ 
ing, and that it is desirable that this corporation 

83 enter into the said contract and carry out the pur¬ 
chase of the said hotel and said real and personal 

property on the terms and subject to the payments therein 
provided; and it is further 

RESOLVED that the said contract be and the same 
hereby is approved and that the officers of this company be 
and they hereby are authorized and directed to enter into 
said contract in the name of this company, substantially in 
the form of the draft so presented to this meeting, to make 
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the payments and perform the acts provided for therein, to 
make, execute and deliver such papers and to affix the cor¬ 
porate seal thereto and to take such steps as may be neces¬ 
sary and in their judgment proper to consummate the trans¬ 
action set forth in said contract and to carry the same 
and this resolution into effect, and that the bonds, mort¬ 
gage and any other papers made, executed or delivered in 
connection therewith may contain such clauses, provisions 
and conditions as the officer or officers of this corporation 
executing the same may deem proper. 

84 A special meeting of the Board of Directors of 
Hamilton Realty Corporation, a New York corpora¬ 
tion, was held at No. 1250 Broadway, in the Borough of 
Manhattan, City and State of New York, on the 22nd day 
of January, 1935, at ten o’clock in the forenoon, pursuant 
to waiver of notice thereof signed by all of the directors of 
said corporation. 

# • # • 

The Chairman submitted to the meeting the agreement 
dated August 28, 1934, between Hamilton Hotel Corpora¬ 
tion and this corporation, providing for the purchase by 
this corporation of the real property and premises known 
as the Hamilton Hotel, and the personal property and 
equipment contained therein. Such agreement was ordered 
filed with the records of the meeting. 

The Chairman pointed out that in such agreement the 
Hamilton Hotel Corporation agreed to sell and convey the 
premises in Washington, D. C. and the building thereon 
commonly known as the Hamilton Hotel, together with the 
personal property and equipment contained therein, to this 
corporation for $800,000., of which $300,000. is payable in 
cash and $500,000. in new First Mortgage 5% Bonds of this 
corporation, of which $40,000. on account of that portion of 
the purchase price payable in cash was paid at the time of 
the execution of the agreement. 

85 The Chairman also referred to the meeting of the 
incorporators and subscribers to the capital stock of 

the company and to the first meeting of the Board of Direc¬ 
tors of the company, both of which meetings were held on 
August 17, 1934, and at both of which meetings the pro¬ 
posed contract for the purchase of said hotel and premises 
was presented and approved, and suggested that the Board 
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now ratify said agreement and authorize the officers of the 
corporation to carry out the same. 

Thereupon, after discussion, on motion duly made and 
seconded, it was. 

RESOLVED that in the judgment of the Board of Di¬ 
rectors it is advisable and for the best interests of this cor¬ 
poration that this corporation accept and ratify the agree¬ 
ment dated August 28, 1934, between Hamilton Hotel Cor¬ 
poration and this corporation providing for the sale and 
conveyance by said Hamilton Hotel Corporation to this 
company of the building and premises known as the Hamil¬ 
ton Hotel and the personal property and equipment con¬ 
tained therein, together with the good will of the business 
and the right to use the name “Hamilton Hotel” in ex¬ 
change for the delivery by this corporation to said Hamil¬ 
ton Hotel Corporation of $300,000. in cash (of which $40,000. 
has been paid by this corporation) and of $500,000. in 
aggregate principal amount of First Mortgage 5% Bonds 
of this corporation; and 

RESOLVED that such agreement, which is presented to 
this meeting, be and the same hereby is in all respects rati¬ 
fied and accepted by this corporation; and 

RESOLVED that the proper officers of this corporation 
be and they hereby are authorized and directed 

86 to do or cause to be done all such acts and things as 
in their judgment they shall deem necessary or 

proper in order to comply with and carry out the terms, 
conditions and provisions of the agreement between the 
said Hamilton Hotel Corporation and this corporation, and 
in order to carry out the provisions of the foregoing resolu¬ 
tions. 

87 The Chairman then suggested that the Board au¬ 
thorize the proper officers of this corporation to pay, 

in part payment of the purchase price of the Hamilton 
Hotel, $260,000. in cash to or on the order of the Hamilton 
Hotel Corporation, together with such further payments in 
cash as might be necessary to pay for the supplies, adjust¬ 
ments and expenses referred to in the aforesaid contract 
and contemplated to be paid by the purchaser thereunder. 

Thereupon, after discussion, on the motion duly made 
and seconded, the following resolution was unanimously 
adopted: 
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RESOLVED that the proper officers of this corporation 
be, and they hereby are, authorized and directed to pay, 
in part payment for said Hamilton Hotel, $260,000. in cash 
to or on the order of the Hamilton Hotel Corporation, to¬ 
gether with such further payments in cash as might be 
necessary to pay for the supplies, adjustments and ex¬ 
penses referred to in the aforesaid contract and contem¬ 
plated to be paid by the purchaser thereunder. 

88 Ratification , Approval and Consent of Stock¬ 

holders of Hamilton Realty Corporation. 

I, Julius Manger, as trustee under the several trusts 
created by the Declaration of Trust dated August, 10, 1934, 
between Julius Manger, grantor, and Julius Manger, trus¬ 
tee, the holder of all the outstanding capital stock of Hamil¬ 
ton Realty Corporation, a New York corporation, hereby 
approve, adopt, ratify and confirm in all respect all action 
taken by the Board of Directors of said corporation at a 
special meeting of such Board of Directors held at No. 1250 
Broadway, in the Borough of Manhattan, City and State 
of New York, on the 22nd day of January, 1935, at ten 
o’clock in the forenoon, relating to the purchase of the 
premises in Washington, D. C. and the building thereon 
commonly known as the Hamilton Hotel, together with the 
personal property therein, the good will of the business and 
the right to the use of the name “Hamilton Hotel”, in ex¬ 
change for the delivery by said corporation of $300,000. in 
cash and $500,000. principal amount of First Mortgage 5% 
Bonds of said corporation. 

And I do hereby approve the minutes of such special 
meeting of the Board of Directors in the form attached 
hereto as Exhibit A. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal this 22nd day of January, 1935. 

(s) JULIUS MANGER (L. S.) 
As Trustee under the several 
trusts created by the Declara¬ 
tion of Trust dated August 10, 
1934 , between Julius Manger, 
grantor, and Julius Manger, 
trustee. 
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89 MINUTES of a Special Meeting of the Board ol 
Directors of Hamilton Realty Corporation, held at 

the office of the company, No. 1250 Broadway in the Bor¬ 
ough of Manhattan, City of New York, on the 15th day of 
December, 1936, at 9:30 o’clock in the forenoon. 

PRESENT: 

Diederich A. Christoffers 
Hubert A. Connelly 
Eugene G. O’Brien 

being all the directors of the company. 

Mr. Christoffers presided and Mr. Connelly acted as 
Secretary. 

After full discussion of the probable earnings of the 
company for the calendar year 1936 and the desirability of 
reducing or avoiding the new Federal tax on undistributed 
earnings by the payment of a dividend this year before the 
books showing the year’s operations can be written up 
and the exact earnings for the year known, all of which 
was previously discussed with Mr. Manger, on motion it 
was unanimously 

RESOLVED that based upon the estimated earnings for 
1936 there be and there hereby is declared a dividend pay¬ 
able in cash of $10,000. per share, aggregating $100,000., 
upon the outstanding capital stock of this company, pay¬ 
able on or before December 30, 1936, to stockholders of 
record at the close of business this day, and that the Treas¬ 
urer of this company be and he hereby is authorized and 
directed to make payment of the foregoing dividend, all 
subject to the contingency that such payment may prove 
ultimately to be an impairment of the capital of this com¬ 
pany and upon the condition which has been stated to and 
accepted by Julius Manger, trustee, holder of all the out¬ 
standing stock of the company, that the amount now paid 
out as such dividend, to the extent that the same may be 
an impairment of the capital of the company will be 
repaid and restored to this company. 

90 There being no further business before the meet¬ 
ing, the same, on motion adjourned. 

H. A. CONNELLY (signed) 
Secretary . 
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Waiver of Notice of Meeting. 

The undersigned, stockholder of Hamilton Realty Cor¬ 
poration, a Corporation of the State of New York, do hereby 
waive notice of the time, place and purpose of special meet¬ 
ing of stockholders of said Company, and consent that 
same be held in the Executive Office, Hotel Imperial, 1250 
Broadway, New York, N. Y., on the 21st day of January, 
1937 at 3:45 P. M., and we do further consent to the trans¬ 
action of any and all business that may come before the 
meeting. 

JULIUS MANGER (signed) 
Julius Manger as Trustee, 
under the several Trusts cre¬ 
ated by the Declaration of 
Trust, dated August 10, 1934, 
between Julius Manger, Gran¬ 
tor, and Julius Manger, Trus¬ 
tee. 

Dated January 21, 1937 

Minutes of a special meeting of the stockholders of Ham¬ 
ilton Realty Corporation, a New York Corporation, duly 
convened and held at the Executive Office, Hotel Imperial, 
1250 Broadway, Borough of Manhattan, City and State of 
New York, on the 21st day of January, 1937, at 3:45 P. M., 
imrsuant to waiver of notice of meeting signed by all of the 
stockholders of the Company. 

There was present: Julius Manger as Trustee, under the 
several trusts created by the Declaration of Trust, dated 
August 10, 1934, between Julius Manger, Grantor and 
Julius Manger, Trustee, the owner and holder of record of 
all the issued and outstanding capital stock of the company 
and H. A. Connelly, Secretary of the Company. 

91 Mr. Manger acted as Chairman of the meeting and 
Mr. Connelly acted as Secretary thereof. 

After due discussion and deliberation, it was unani¬ 
mously 

RESOLVED that each and all of the resolutions, acts, 
proceedings, elections and appointments of the Board of 
Directors of this corporation, heretofore had, taken and 
adopted at their several meetings respectively, whenever 
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and wherever held, to the date of this meeting, whether no¬ 
tice thereof had been duly waived or otherwise, as shown 
by their records in the minute book of this corporation, be 
and the same are hereby ratified, approved and confirmed, 
and fully adopted as and the same are hereby made, the 
acts and doings of this corporation. 

FURTHER RESOLVED that all contracts, and all acts 
whatsoever, by-laws and proceedings of the Board of Di¬ 
rectors of the corporation, or of any director or of its offi¬ 
cers respecting any matter or thing heretofore done in the 
name of this corporation and/or in its behalf, be and the 
same are hereby ratified, confirmed and approved and fully 
adopted as, and the same are hereby made, the acts and 
doings of this corporation, and that no specific enumera¬ 
tion aforesaid shall in anywise limit the extent of this rati¬ 
fication, which is intended to cover every act whatsoever. 

No further business coming before the meeting, on mo¬ 
tion duly made and seconded, the meeting adjourned. 

H. A. CONNELLY (signed) 
Secretary of the Meeting 

Approved 

JULIUS MANGER (signed) 

Julius Manger as Trustee, 
under the several Trusts created 
by the Declaration of Trust, dated 
August 10,1934, between Julius 
Manger, Grantor, and Julius Manger, 

Trustee . 

92 MINUTES of a Special Meeting of the Board of 
Directors of Hamilton Realty Corporation, held at 
the office of the company, No. 1250 Broadway in the Bor¬ 
ough of Manhattan, City of New York, on the 20th day of 
December, 1937, at 12:15 o’clock in the afternoon. 

PRESENT: 

Diederich A. Christoffers 
Hubert A. Connelly 
Eugene G. O’Brien 

being all the directors of the company. 

Mr. Christoffers presided and Mr. Connelly acted as 
secretary. 
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After full discussion of the probable earnings of the com¬ 
pany for the calendar year 1937, and the desirability of re¬ 
ducing or avoiding the Federal tax on undistributed earn¬ 
ings by the payment of a dividend this year before the 
books showing the year’s operations can be written up and 
the earnings for the year known, all of which was previously 
discussed with the stockholders, on motion it was unani¬ 
mously 

RESOLVED that based upon the estimated earnings for 
1937 there be and there hereby is declared a dividend pay¬ 
able in cash of $10,000., per share aggregating $100,000., 
upon the outstanding capital stock of this company, pay¬ 
able on or before December 30, 1937, to stockholders of rec¬ 
ord at the close of business this day, and that the Treasurer 
of this company be and he hereby is authorized and directed 
to make payment of the foregoing dividend, all subject to 
the contingency that such payment may prove ultimately to 
be an impairment of the capital of this company and upon 
the condition which has been stated to and accepted by the 
holders of all the outstanding stock of the company, that 
the amount now paid out as such dividend, to the extent 
that the same may be an impairment of the capital of the 
company, will be repaid and restored to this company. 

There being no further business before the meeting, the 
same, on motion, adjourned. 

H. A. CONNELLY (signed) 
Secretary. 

93 Thereupon plaintiffs offered in evidence, and the 
same was received, the trust agreement of November 
25, 1931, in the words and figures following, in so far as 
material to the issues herein: 

DECLARATION AND DEED OF TRUST made and 
delivered in the City of New York, State of New York, this 
25th day of November, 1931, by Julius Manger, of the Vil¬ 
lage of Pelham, Westchester County, State of New York, 
hereinafter called the ‘‘Settlor,” to said Julius Manger, as 
Trustee hereunder. 

In consideration of the sum of one dollar ($1.00) and 
other good and valuable considerations, and of the love and 
affection which said Settlor bears for his four children 


I 
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hereinafter named—Julius Manger, Jr., Isabelle P. Man¬ 
ger, Lillian J. Manger and William Manger, and for the 
purpose of establishing and setting up the four separate, 
distinct and independent trusts hereby created and estab¬ 
lished for the benefit of each of the above named children— 
said Settlor, simultaneously with the execution and delivery 
hereof, has dedicated, set apart, endorsed, transferred and 
delivered to himself as such Trustee, and does hereby as 
such Trustee acknowledge the receipt of the following prop¬ 
erty constituting the corpus of said trusts, and consist¬ 
ing of: 

Ten thousand (10,000) shares of the par value of One 
hundred ($100) dollars each, of Class “B” preferred cap¬ 
ital stock of Bell Securities Company, a corporation of the 
State of Delaware. 

Two thousand nine hundred sixty (2,960) shares of the 
par value of One hundred ($100) dollars each, of Class “C” 
preferred capital stock of Bell Securities Company a cor¬ 
poration of the State of Delaware. 

Seven thousand nine hundred twenty (7,920) shares of 
the par value of One hundred ($100) dollars each, of the 
common capital stock of Bell Securities Company, a cor¬ 
poration of the State of Delaware. 

94 All the right, title and interest of the settlor as re¬ 
mainderman or otherwise in and to the principal of 
the trusts created by the will of settlor’s brother, 
William Manger, who died a resident of Westchester 
County, New York, on the 8th day of July, 1928. 

Five thousand ($5,000) dollars, in cash. 

Trust Interest. 

An undivided one-quarter (J^th) of said property shall 
constitute and is hereby declared as constituting the pres¬ 
ent corpus of each of said four separate, distinct and inde¬ 
pendent trusts respectively. Said corpus and such other 
property as may from time to time constitute the corpus 
of said respective trusts, shall be held and said corpus and 
the net income therefrom shall be disposed of by said Trus¬ 
tee and he agrees to hold and dispose of the same upon the 
uses and trusts and for the purposes hereinafter specified, 
and subject to the conditions hereinafter set forth, that is 
to say: 



LUCAS ET AL. VS. HAMILTON REALTY COBP. 


79 


Administration. 

ARTICLE X. Throughout the term of each of said 
trusts respectively, including the subsidiary trusts for min¬ 
ors set forth in Article III hereof, and in addition to and 
not in limitation of such powers as are or shall be conferred 
upon said Trustee by law or by this instrument, said Trus¬ 
tee at any and all times and from time to time, shall have 
and be entitled to exercise the following rights, powers, 
and discretions respecting any and all property at any time 
constituting part or all of the corpus of such trust and/or 
part or all of any accumulated income thereof during the 
period allowed for such accumulation. 

(a) With reference to any securities, to exercise in re¬ 
spect thereof all the rights, powers and discretion at any 
such time conferred by law upon any individual or private 

holder of any like securities, including (but not limit- 
95 ing the same to) the right to waive notice of and/or 

vote in person or by proxy at any meeting of stock¬ 
holders, bondholders, note holders or otherwise, and at any 
meeting for the election of any directors or of any trustees 
in dissolution of any corporation, and the right to institute, 
waive notice of, consent to, oppose or otherwise participate 
in any and all statutory or corporate or other proceedings 
or actions at law or in equity, respecting any such corpora¬ 
tion and/or its securities, including (but not limiting the 
same to) any meeting or proceeding or action for the dis¬ 
solution, merger, consolidation or reorganization of any 
such corporation. 

(b) To use the fund and/or property of any such trust 
in the exercise of rights, warrants, or other privileges or 
options at any time issued or granted by any corporation 
(whose securities are then held by said Trustee) entitling 
the holder of any such securities to exchange the same or 
any part thereof for and/or to purchase or otherwise ac¬ 
quire any other property, and/or securities issued or to be 
issued or guaranteed by such corporation and/or by any 
other corporation, corporations, person or persons, and to 
that end to invest in or otherwise acquire any such other 
property, and/or securities, and whether or not the same 
shall be of the character commonly known as legal invest¬ 
ments for fiduciaries, and thereupon to hold the same sub- 
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ject to all the terms, conditions and provisions thereof so 
long as said Trustee may deem it wise and prudent so to do. 

(c) Any Trustee of this trust, whether the same shall be 
Julius Manger or any of his successors, shall have the fol¬ 
lowing powers: 

96 1. To sell and/or contract to sell any part or all of 
the trust property at such price and on such terms as 

such Trustee may deem proper, whether for cash or on 
credit and with or without taking any security for any such 
credit, and either at private sale or at public auction or at 
any broker’s board as the Trustee may see fit. 

2. To invest and reinvest the trust funds or any part 
thereof in securities of any corporation, any of the securi¬ 
ties of which shall constitute a part of the trust fund at the 
time of the creation of the trust or may be subsequently 
added thereto pursuant to Article VIII hereof, and/or in 
the securities of any corporate subsidiaries of such corpora¬ 
tion. 

3. To invest and reinvest the trust funds or any part 
thereof in any securities which shall be legal securities for 
investment by Trustees. 

4. In any case in which it may, in the opinion of the 
Trustee, be necessary for the protection or improvement of 
the trust property, the Trustee may borrow money, and, 
to secure the repayment thereof, pledge, hypothecate or 
mortgage the property of such trust and may loan or ad¬ 
vance the proceeds of such loan, pledge, hypothecation or 
mortgage to any corporation of which the Trustee shall hold 
any stock and/or securities as an investment of this trust, 
or to any corporate subsidiary of any such corporation, 
against such written obligation of such corporation secured 
or unsecured as the Trustee may deem it expedient to de¬ 
mand, provided, that no such advancement or investment 
shall be made for the purpose of enabling the corporation 

to which it is made to erect any new buildings or to 

97 pay for the erection of such buildings, but having 
made any such loan or advancement in bona fide re¬ 
liance upon the statement by an officer of the corporation to 
which it is made that such loan or advancement is not to be 
used for the erection of any new building or to pay for the 
erection of any new building, the Trustee shall be free from 
any liability for the actual application thereof. 
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5. The Trustee may retain any security of the trust 
whether such security shall be one in which the trust funds 
or any part thereof were invested at the date of the crea¬ 
tion of the trust or whether such security was subsequently 
added thereto, pursuant to the provisions of or in the exer¬ 
cise of any of the powers vested in the Trustee by this in¬ 
strument or by law, notwithstanding that such security or 
securities shall not be of the character commonly known as 
legal investments for fiduciaries, and notwithstanding that 
such present corpus or any part thereof and/or such other 
real and/or personal property, or any part thereof, shall 
be or become or continue to be speculative or hazardous in 
character and/or shall decline or continue to decline in value 
and/or marketability and/or desirability, and notwithstand¬ 
ing that the income or earnings thereof (or of any corpora¬ 
tion whose securities constitute any such trust property), 
shall likewise decline or continue to decline, or shall en¬ 
tirely cease, and notwithstanding that it may be or become 
or continue uncertain or unlikely whether or when any 

net earnings or net income will again be made re- 
98 specting such trust property, or by any such corpora¬ 
tion, and notwithstanding that in any year or years 
a loss or deficit or increasing loss or deficit shall result re¬ 
specting the operation of any such trust property, or the 
business of any such corporation. It is the purpose and in¬ 
tent hereof that as to all such matters and as to each and 
every trust duly created by this instrument or by law, 
neither said Trustee nor any of his successors shall at any 
time or in any circumstances be chargeable or liable for any 
depreciation or loss or for any act or omission, or for any 
mistake, or for any error of judgment, or for the act or 
omission of any other Trustee or person, unless, the same 
shall involve actual, wilful and deliberate fraud or bad faith 
on the part of the person so sought to be charged or held 
liable. 

6. If any real property or tangible personal property 
shall at any time be added to the trust the Trustee shall 
have full power to hold the same, and to sell, mortgage or 
lease the same in its absolute discretion; and any lease 
which the Trustee may make of any such real property may 
be for any period of time whether or not in excess of five 
years and the validity of any such lease shall be unaffected 
by the termination of the trust period. 
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7. If and whenever and as often as said Trustee in his 
individual capacity or jointly with any other person or per¬ 
sons shall hold or be otherwise financially interested in his 

own behalf in any securities issued or guaranteed by 

99 any corporation whose securities (or the securities of 

any corporation subsidiary thereto, or allied or affili¬ 
ated or engaged in any business transaction or transactions 
therewith) shall at any such time constitute part or all of 
the corpus of any such trust, and/or of any then accumu¬ 
lated income thereof, and notwithstanding that said Trus¬ 
tee shall at any such time be an officer, director, or Trus¬ 
tee in dissolution of any such corporation or corporations, 
said Trustee in his individual capacity and on his own be¬ 
half, shall in any and all circumstances be entitled to vote 
in person or by proxy on or respecting any such securities 
in which he may be so interested, in his own behalf, and/or 
to proceed or take action with reference thereto, and in such 
manner and to such extent as he may deem proper for the 
protection of his individual interests; and also in his in¬ 
dividual capacity and on behalf of any corporation and/or 
enterprise, in which he in his individual capacity may then 
be financially interested, to enter into such agreement or 
agreements, as he may see fit, with any corporation whose 
securities shall at such time constitute part or all of the 
corpus of any such trust and/or of any accumulated income 
thereof. Any Trustee, if a bank or trust company, shall be 
free notwithstanding its acceptance of such trust and its 
administration thereof, to deal as part of its banking busi¬ 
ness with any and/or all corporations, the stock or any 
other securities of which may form part of the trust prop¬ 
erty as freely as it might deal with any other corporation 

and, in particular, but without limiting the generality 

100 of the foregoing, to accept the checking deposits of 

any corporation, to loan money upon the obligations 

secured or unsecured thereof, and/or to act as transfer 
agent, registrar, custodian, dividend paying agent and/or 
trustee under any corporate mortgage for such corpora¬ 
tion. 

8. In the investment of trust funds to include in the price 
allocated to or paid for any securities, a premium over the 
par value thereof, but nevertheless said Trustee shall not 
establish or set aside any sinking fund to amortize any such 
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premium or take into account or make any deduction from 
the income of any beneficiary of said trust by reason of any 
such premium and/or of the maturity of any such securi¬ 
ties or respecting any securities purchased or otherwise ac¬ 
quired by said Trustee below par. 

9. Each of said trusts is hereby established and through¬ 
out its entire trust period shall continue as a separate trust 
independent of any other trust hereby created, and together 
with any accumulation of income thereof (so long as such 
accumulation may lawfully continue) shall be administered 
separately from any other of said trusts; but said Trustee 
shall be entitled to continue or make a joint investment for 
or respecting any two or more of said trusts and/or the ac¬ 
cumulated income thereof (so long as such accumulation 
may lawfully continue). 

10. In distributing the principal or accumulated income of 
any such trust, said Trustee shall be entitled to make such 
distribution in money or in kind, or partly in money and 
partly in kind, and in and about any such distribution such 
value as said Trustee shall ascribe to any property so dis¬ 
tributed in kind, shall be final and conclusive; and no person 
receiving any such distribution in money or in kind or both, 
shall be entitled as a matter of right to receive the same in 

the same proportions (as between a payment in money 
101 and a payment in kind) as any other person receiving 

or entitled to any such distribution or to receive any 
part thereof in the same or similar kind or character of 
property, as any such other person; and said Trustee in any 
and all such cases shall be entitled to make all or any part 
of any distribution to any such person or persons, in money 
and/or such kind of trust property and in such proportions 
(as between a payment in money and a payment in kind) 
as said Trustee may deem proper, and if and so long as in 
accordance with the valuations so ascribed by said Trustee 
to any such property so distributed in kind, all of such per¬ 
sons shall receive their pro-rata and appropriate shares of 
any such distribution of principal and/or accumulated in¬ 
come, said Trustee shall be entitled to make such distri¬ 
bution by distributing to any such distributee or distri¬ 
butees, more or less money, and/or more or less property in 
kind than to any other distributee or distributees. 
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11. At any time and from time to time, to employ and out 
of trust funds pay for the services of such clerical assis- 
tanta, brokers, agents, attorneys-at-law, accountants, de¬ 
positaries, and other persons as he may deem proper to ad¬ 
vise and/or assist him in the administration of said trusts. 

(e) In addition to the powers above enumerated, Julius 
Manger shall as Trustee possess the following: 

1. To invest trust funds in such kind and class of prop¬ 
erty as he may deem proper notwithstanding that the same 
may not be of the character commonly known as legal in¬ 
vestments for fiduciaries. Investments made by Ju- 

102 lius Manger, as Trustee, pursuant to this power, may 
be retained as investments by his successor trustees, 

notwithstanding that original investments by such successor 
trustees are limited to legal securities. Such retention 
either by Julius Manger or by any successor trustee may 
be continued notwithstanding the happening of any one or 
more of the contingencies mentioned in paragraph 5 of sub¬ 
division (c) of this Article. 

2. In any corporate or statutory meeting, and/or pro¬ 
ceeding to vote, as such Trustee (in person or by proxy), 
for himself, and if elected, to act, as a director, officer or 
trustee in dissolution of such corporation, as fully and freely 
as if he were not a fiduciary hereunder, and to vote for, ac¬ 
cept and retain for his own use and benefit, such salary 
and/or compensation incident or attached to any such office 
or officers, as he himself may deem proper, and on behalf of 
any such corporation, to enter into any contract with himself 
in his individual capacity and/or with any firm, corpora¬ 
tion or association in which he in his own individual behalf 
may then be financially interested, as fully and freely as if 
he were not then a fiduciary hereunder. 

3. In all respects and in all matters to deal with himself 
in his individual capacity and on his own behalf and/or 
with any firm, joint venture, or corporation in which he 
may be financially interested and as fully and freely as any 
third person could deal with said Trustee; but subject al¬ 
ways to the condition and requirement that any 

103 transaction shall be fair and equitable and for a full 
and adequate consideration. 
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Article XI. As to any one or more of said trusts whose 
entire trust period shall not have expired when said Settlor, 
Julius Manger, shall have ceased to continue to act as Trus¬ 
tee hereunder for any reason, the following are hereby ap¬ 
pointed as his successor or successors Trustee or Trustees, 
viz. : 

(a) Lilian W. Manger, the wife of the Settlor, and Irv¬ 
ing Trust Company (hereinafter referred to as the “Trust 
Company”), of 1 Wall Street, New York, N. Y.; or 

(b) If said Lilian W. Manger shall fail for any reason to 
act as such successor Trustee with said Trust Company, or 
if she shall have entered upon the discharge of her duties as 
such successor Trustee, and thereafter shall cease to con¬ 
tinue to act as such for any reason, then said Trust Company 
shall continue to act alone as successor Trustee subject to 
the addition of co-trustees from time to time, pursuant to 
the following paragraph: 

(c) After the Settlor shall have ceased for any reason to 
act as Trustee hereunder, any or all of the children herein¬ 
before named of the Settlor, when he or she shall have at¬ 
tained twenty-one years of age, may, if he or she shall so 
desire, be and become a co-trustee or co-trustees hereunder 
with the then acting successor trustee or trustees to Julius 
Manger, Trustee, with all of the powers, privileges and 
rights as herein provided. 

(d) If said Trust Company shall fail for any reason to 
act as such successor Trustee, or if it shall have entered 
upon the discharge of its duties as such successor Trustee, 
and thereafter shall cease to continue to act as such, for 

any reason, then and in that event, Lilian W. Manger, 
104 the wife of the Settlor, shall have the right and power 
to appoint as a successor Trustee in its stead any 
trust company or bank organized and existing under the 
laws of the State of New York or of the United States of 
America, and having its principal place of business in said 
State. Upon the death of Lilian W. Manger, the wife of 
the Settlor, the right and power to appoint such successor 
Trustee shall pass to the eldest then living child of the 
Settlor; and upon the death of any child having such right 
and power, it shall pass to the eldest of his or her brothers 
or sisters then living. Such appointment shall be effectu- 
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ated by the delivery to the trust company or bank so selec¬ 
ted of a notice of such appointment in writing, duly signed 
by the person having the right and power of appointment, 
and by the delivery of such trust company or bank to such 
person of its written acceptance of said appointment and 
acceptance of the conditions of this instrument. 

Article XIV. Said Settlor hereby reserves and retains 
for himself the right and power at any time and from time 
to time during his lifetime, by instrument subscribed, 
acknowledged and delivered by him to the then acting Trus¬ 
tee or Trustees hereunder, to add to or eliminate from Arti¬ 
cle XI hereof the name or names or description of any per¬ 
son, persons, corporation or class of persons therein ap¬ 
pointed as a successor Trustee or co-trustee or sole trustee 
hereunder, and/or to substitute therefor the name or names 
or description of any other person or persons, corporation 
or class of persons as successor trustee or co-trustee or sole 
trustee hereunder. 

Article XV. Anything herein contained to the contrary 
notwithstanding, the Settlor hereby directs his successor or 
successors Trustee or Trustees in the investment of 
105 any trust funds to seek safety of principal and in¬ 
come rather than a high rate of income, and to that 
end recommends, among other investments which are legal 
for trust funds, investments in high-class State and Munici¬ 
pal bonds of cities of 100,000 population or more situated 
in the Eastern or Middle States, provided the same be legal 
for trust funds under the laws of the State of New York in 
force at the time of making such investment; and authorizes 
his successor or successors Trustee or Trustees to invest 
trust funds hereunder in guaranteed first mortgages pro¬ 
vided that the same be legal investments for trust funds 
under the laws of the State of New York in force at the time 
of making such investment and provided the same be 
guaranteed by a high-class mortgage guarantee company 
and also provided that the mortgage be on improved real 
estate, but not including real estate improved with church or 
factory buildings, situated in the City of Greater New York 
or in the County of Westchester in the State of New York. 
The principal of any such mortgage shall, however, not 
exceed sixty per cent. (60%) of the appraised value of the 
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real property covered thereby as appraised by a conserva¬ 
tive independent appraiser employed by the Trustee to make 
such appraisal, and such mortgage in each case shall be a 
whole mortgage and not a participating interest or share in 
a mortgage, and the principal amount of any one mortgage 
shall not exceed fifty thousand ($50,000) dollars. ****** 

Article XXII. The Settlor covenants and agrees to make, 
execute and deliver in due form of law such other and fur¬ 
ther assignments or instruments as the Trustee may deem 
requisite or necessary to effectuate the purpose hereof.**** 

In Witness Whereof, said Julius Manger, the said Set¬ 
tlor, and said Julius Manger, as Trustee hereunder, have 
executed and affixed their seals to this instrument and addi¬ 
tional counterparts hereof, each of which, as well as 
106 this instrument, shall be deemed the original hereof; 

but this instrument and all additional counterparts 
hereof taken together shall be taken to be one and the same 
instrument. 

JULIUS MANGER (L. S.) 

Settlor 

JULIUS MANGER (L. S.) 

Trustee 

And thereupon the plaintiffs offered in evidence, and the 
same was received, the declaration of trust of the 17th day 
of May, 1932, which is for all the purposes of this cause 
identical with the aforesaid Declaration of Trust of the 25th 
day of November, 1931, except that the said Declaration of 
Trust of the 17th day of May, 1932, is for the benefit of 
Lilian W. Manger, wife of the Settlor as well as his four 
children named in the Declaration of Trust of the 25th day 
of November, 1931; the assets placed in trust by the Decla¬ 
ration of Trust of the 17th day of May, 1932 are different 
from those placed in trust by the Declaration of Trust of 
November 25, 1931; the detailed provisions as to the bene¬ 
ficiaries and their interests differ but are not material to 
this cause; at the end of Article X (c) 1, as set out in the 
Declaration of Trust of the 25th day of November, 1931, 
there is added in the Declaration of Trust of the 17th day 
of May, 1932, the following sentence: “The Trustee shall 
have the right and power to discharge, release, cancel and 
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satisfy any mortgage and/or other indebtedness, without 
any consideration, where the Trustee holds the mortgage 
and/or other indebtedness, and holds the mortgaged prop¬ 
erty and/or the property that is charged with the debt, and 
whether said holding is direct or through holding ninety-five 
per cent, or more of the stock of a corporation.”; the said 
Declaration of Trust of the 17th day of May, 1932, includes 
as paragraph 12 immediately following what is paragraph 
11 of Article X (c) of the Declaration of Trust of the 25th 
day of November, 1931, the following: 

107 “12. The Trustee may in his sole discretion cause 

the securities which may from time to time comprise 
the trust funds, or any part thereof, to be registered in his 
name as Trustee hereunder, or in his own name without dis¬ 
closing the trust, or in the name of his nominee, or may take 
and keep the same unregistered and retain them or any part 
thereof in such manner that they will pass by delivery, pro¬ 
vided that if they are held in the name of a nominee, they 
shall be endorsed in blank or accompanied by appropriate 
irrevocable power of attorney;” 

the Declaration of Trust of the 17th day of May, 1932, con¬ 
tains one sentence which is omitted at the beginning of 
Article X (e) 1, of the Declaration of Trust of the 25th day 
of November, 1931, which sentence is as follows: “To form 
corporations and invest trust funds in them”; the Declara¬ 
tion of Trust of the 17th day of May, 1932, contains the 
following clause at the end of Article XV of the Declaration 
of Trust of the 25th day of November, 1931, and which is 
omitted from the latter: 

“Except as herein otherwise provided, the successor Trus¬ 
tee to Julius Manger shall not invest more than twenty per 
cent, of the trust funds of any trust in first mortgages on 
real estate, nor more than twenty per cent, of the trust 
funds of any trust in the securities issued by any one State, 
municipality or corporation which are legal investments for 
trust funds. This restriction shall not apply to the invest¬ 
ment of trust funds in United States of America govern¬ 
ment bonds.” 

And thereupon the plaintiffs offered in evidence, and the 
same was received, the declaration of trust of the 10th day 
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of August, 1934, which is for all the purposes of this cause 
identical with the aforesaid declaration of trust of the 17th 
day of May, 1932, except that the assets placed in trust by 
the declaration in trust of the 10th day of August, 1934, are 
different from those placed in trust by the declara- 
108 tion of trust of the 17th day of May, 1932, and the 
detailed provisions as to the beneficiaries and their 
interests differ but are not material to this cause; the decla¬ 
ration of trust of the 10th day of August, 1934, contains the 
following language which does not appear in the declara¬ 
tion of trust of the 17th day of May, 1932: 

“First: Subject to the power of the Trustee solely at 
his option from time to time to use all or any part of 
the income and principal of the trust funds of each of 
the separate and distinct trusts established herein to pay 
any taxes, assessments, costs, charges and/or expenses in¬ 
curred in the receipt, collection, care, administration, pro¬ 
tection and/or distribution of the trust funds or income 
thereof, and subject to additions to the corpus of the trust 
property as hereinafter provided, the Trustee shall hold, 
manage, invest and in his discretion sell and reinvest the 
said property and shall collect and receive the issues, in¬ 
terest and income thereof and pay over the net income and 
principal as follows:” 

followed by directions as to the manner, times and parties 
to whom payment is to be made, and also contains the fol¬ 
lowing further language, in substitution for the first para¬ 
graph of Article X of the Declaration of trust of the 25th 
day of November, 1931: 

“Sixteenth: The Trustee shall have, and is hereby given, 
the right to invest the trust fund in his hands or any portion 
thereof in any securities or any kind or class of security or 
property or equities in any kind of real or personal prop¬ 
erty, including but not limited to common stock, in the ab¬ 
solute and uncontrolled discretion of the Trustee, without 
regard to whether the same shall be legal investments for 
Trustees or of the class of securities ordinarily invested in 
by men of ordinary prudence, and in addition to, and not in 
limitation of, such powers as are or shall be conferred upon 
said Trustee by law or by this instrument said Trus- 
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109 tee at any and all times throughout the term of each 
and every one of said trusts respectively and from 

time to time shall have and be entitled to exercise the fol¬ 
lowing rights, powers and discretion respecting any and all 
property at any time constituting part or all of the corpus 
of such trusts and/or part or all of any accumulated income 
thereof during the period allowed for such accumulation;” 

at the end of paragraph (c) 2, of Article X, of the Declara¬ 
tion of Trust of November 25, 1931, as the same appears in 
the Declaration of Trust of the 10th day of August, 1934, 
is added the following: “Including but not limited to cor¬ 
porations formed by or under the direction of said Trustee 
in the securities of which said Trustee desired to invest or 
reinvest said trust funds”; instead of paragraph (c) 3, of 
Article X, as the same appears in the Declaration of Trust 
of November 25, 1931, the Declaration of Trust of August 
10, 1934, contains the following: 

(d) In addition to the powers enumerated, the Trustee 
shall possess the following: 

1. To form corporations and invest trust funds in them. 
To invest trust funds in such kind and class of property as 
he may deem proper notwithstanding that the same may not 
be of the character commonly known as legal investments 
for fiduciaries, but may be of the lowest grade of speculative 
securities;” 

the declaration of trust of the 10th day of August, 1934, 
contains the following which does not appear in either of 
the two prior declarations of trust: 

“4. It is the intention hereof that in his discretion the 
trustee may invest in land and/or interest in land, in build¬ 
ing and/or interest in buildings, either directly or through 
stock ownership, and to do anything and all things that are 
necessary or advisable to do in order to buy, sell, 

110 mortgage, lease (either as lessee or lessor) and/or 
operate and/or engage in any and all kinds of busi¬ 
ness or businesses in any place, and/or to invest in any and 
all kinds of property, no matter where situated. The fore¬ 
going is not a limitation, however; the Trustee may invest 
in the lowest grade of speculative securities without restric¬ 
tion if he so desires. 
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5. The Trustee may sell, renew or extend any mortgage, 
upon such terms as may seem to him advisable, and may 
agree to a reduction in the rate of interest on any mortgage 
or to any other modification or change in the terms of any 
mortgage or of any guarantee securing any mortgage, in 
any manner and to any extent that may seem to the Trus¬ 
tee advisable for the protection of the trust estate or the 
preservation of the value of the investment. The Trustee 
may waive any default, whether in the performance of any 
covenant or condition or any mortgage or in the performance 
of any guarantee, or he may enforce any such default in 
such manner and to such extent as may seem to the Trustee 
advisable. The Trustee may exercise and enforce any and 
all rights of foreclosure, may bid in property on foreclosure, 
and may hold, lease and mortgage the sane and may exer¬ 
cise and enforce in any action, suit or proceeding at law or 
in equity any rights or remedies in respect to any such 
mortgage or guarantee. 

The Trustee may make, execute and deliver any and all 
deeds, leases, mortgages, conveyances, contracts, waivers, 
releases, or other instruments necessary or proper for the 
accomplishment of any of the foregoing powers. 

In the exercise of the discretionary powers vested in him 
as aforesaid, the Trustee may act alone or jointly or in com¬ 
mon with others and shall be only required to act ac- 
111 cording to his best judgment, and shall not be liable 
for any loss or depreciation in the trust estate result¬ 
ing from any action or omission to act, taken by the Trus¬ 
tee in good faith. In the exercise of any and all of the afore¬ 
said powers, the Trustee may act or omit to act in reliance 
upon affidavits, appraisals, recommendations or opinions, 
including the opinion of counsel, or any other evidence or 
advice which may seem to him authentic and reliable. 

In the exercise of the discretionary power vested in the 
said Trustee, he is hereby empowered to pay all disburse¬ 
ments which in his opinion are necessary, such as ap¬ 
praisals of mortgages, insurance or recording of papers 
and any legal work made necessary in the care of the mort¬ 
gages, such as foreclosures, assignments of rents, payment 
of taxes in abeyance, contracts reducing interest, the ar¬ 
ranging for extension or release of guarantees, examina¬ 
tion of titles, bankruptcy or insolvency of any guarantor or 
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any controversy or litigation that may arise which may in¬ 
volve the mortgage security shall be taken care of by coun¬ 
sel and charged to the principal of the trust, but may be paid 
out of income, and the charge for such legal services there¬ 
fore shall be agreed upon by the said Trustee. 

Seventeenth: The Trustee shall not be required to amor¬ 
tize the premium on any securities which may be purchased 
at a premium.” 

Further to maintain the issues on their part joined, the 
plaintiffs produced as a witness Kenry S. Duncan, who gave 
testimony tending to prove that he resides in New Haven, 
Connecticut, his business is hotels, he is working at a hotel, 
has been engaged in the hotel business 35 years, knew Julius 
Manager and was employed by him from May, 1934, until 
about December, during which time he had conversa- 
112 tions with Mr. Manger concerning the activity of Mr. 

Lucas (but not of Mr. Loveless) in connection with 
the acquisition of the Hamilton Hotel in Washington, that 
was in July, 1934, when witness was on the way to Wash¬ 
ington with Manger 'traveling by automobile, Manger’s 
chauffeur was along, the conversation related to the Hamil¬ 
ton Hotel and broker’s commissions, the conversation first 
started off with Mr. Pease, Mr. Hubbard and witness, Lucas 
was brought into it, it took about two and one-half days 
to make the trip, the question of brokerage came up, and 
brokers, at that time witness claimed a part of the commis¬ 
sion himself, Manger said, “Well, you and Pease and Hub¬ 
bard reallv are not entitled to a cent of commission, vou did 
not do anything”—speaking of witness, he said Lucas had 
furnished him with all of the information and had done all 
of the work, and witness said: “If that is true, why prob¬ 
ably Lucas will sue you for a commission,” and Manger 
said, “Well, 1 will take care of that;” that is all that was 
said, Manger said he was a lawyer himself and he would 
take care of that, we were talking about commission or 
compensation on the sale of the Hamilton Hotel in Wash¬ 
ington. 

On cross-examination, the witness Duncan further testi¬ 
fied that he did not know Lucas had been under employ¬ 
ment by Manger for a stated compensation and for a stated 
period, namely, for a month from May 24, and had received 
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his check in full payment, for specified compensation of 
$300, which was paid to him in advance, to which question 
and answer plaintiffs objected, and moved to strike out the 
same, on the ground that no such defense was raised in the 
pleadings, which objection was overruled and which motion 
was denied by the Court and exception was allowed. 

Thereupon, the witness Duncan further testified, on cross- 
examination, that the Hotel Hamilton was purchased at the 
time he was employed by Manger, that his employ- 
113 ment was upon a regular contract but the negotia¬ 
tions were all started before that, under the contract 
witness was required to give all of his time to the service 
of Manger and his interest at a regular compensation; 
that in January, 1934, Pease came to witness and asked if 
he knew of a hotel which would suit Manger, witness said 
he though he did, thought Manger would like it, Pease 
asked witness to go to his office and bring him the hotel 
which he did—the Hamilton Hotel with a statement of 
earnings and photographs, and folders, Pease was to sub¬ 
mit them to Manger, instead of doing that he went and got 
Hubbard to go and submit an offer to Manger “so that they 
couid clean up slates,*’ so far as witness knows the sale of 
the Hamilton was effected through Pease and Hubbard, 
could not swear to it except that it is his belief, was present 
at no conversations between Hubbard and Pease, witness’ 
claim for compensation was due to information which he 
furnished Pease in January of 1934, not at all for services 
that witness rendered to Manger except that Pease was to 
render the service for witness with Manger, Pease did not 
pay witness a live cent piece, did not receive any compensa¬ 
tion in connection with the sale of the Hamilton Hotel, not 
a penny, takes that back, did receive a few dollars this way, 
they gave Wilson, a broker, $500, witness made three trips 
to Philadelphia and back to get Wilson to sign a release, and 
he paid witness’ expenses; witness did not learn Manger 
might be interested in purchasing the Hamilton while wit¬ 
ness was in the employ and under salary for Manger, but it 
was long before that, in January, that he went to work for 
Manger in Mav, hotel negotiations started in January, 1934, 
through Pease and Hubbard—through Pease and witness. 

Thereupon, the following occurred: 
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(J. When did you first tell Wilson that Mr. Manger might 
be interested in the purchase of the Hamilton Hotel? 

114 A. In January. 

Q. You told Wilson that, then? A. Yes—pardon 
me; Wilson brought me tlie statement and the data of the 
Hamilton Hotel, in January. 

Q. In January? A. Yes, sir—1934. 

Q. 1934 ? A. Yes. 

Q. You are quite sure about that date? A. I am positive. 

(,). Dili you also tip Wilson off. or did you also advise 
Wilson anything in regard to the possible purchase of the 
Annapolis Hotel by Mr. Manger? A. I did not tip him off; 
he brought me the statement. 

Q. I am asking you whether he did. A. lie brought me 
the statement of the Annapolis Hotel. 1 gave that state¬ 
ment to Mr. O'Brien, and told Mi-. O'Brien, myself—lie 
asked me if it was direct <>r through a broker; and 1 told 
him, “Through a broker, Wilson." 

Q. Was that in January, 1934? A. Oh, no. 

Q. When was that ? A. That was long after that. 

Q. Well, when? A. Well, it was the following September 
or October, I do not know. 

« 

Thereupon, the witness Duncan further testified, on cross- 
examination, that if he remembers correctly thinks it was 
$60 Wilson gave witness of what lie was to receive, the wit¬ 
ness was then asked, “When did you get tin* information 
that the Annapolis Hotel might be for sale?" to which 
plaintiffs objected on the ground that that was a collateral 
question not covered by anything in the examination 

115 in chief, which objection was by the Court overruled 
upon statement of counsel for defendant thal the in¬ 
quiry went to the credibility of the witness, and an excep¬ 
tion noted, and the witness answered that he was not sure 
when lie got the information but thinks il was in September, 
1934. and being asked when lie first learned that Manger 
might be interested in purchasing the Annapolis Hotel he 
replied that he was employed by Manger for the purpose of 
goingaround and looking up hotels, that the Annapolis was 
one of many that lie examined and reported to Manger 
about, that he never told Wilson about the possible interest 
of Manger in it but Wilson came to witness with the audits— 
with an audit and a statement—and asked if witness would 
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submit it to Manger, which witness did, witness set up no 
claim lor services rendered in connection with the sale of 
the Annapolis, supposes Wilson did, Wilson sued, witness 
got no part of anything Wilson received except expenses, 
witness came down to testify for Wilson. 

Thereupon, the following occurred: 

Q. Didn't you say that that was your signature (indicat¬ 
ing one of the exhibits for identilication) ! A. Yes, sir. 

(.,). You did execute a release of claims for services in con¬ 
nection with the Annapolis Hotel, did you not ! A. I did. 

Mr. Sullivan. One moment, please; L object. .Vs to any 
paper that they claim he executed, let them produce it and 
identify it, and not state the contents of a paper in this 
way. 

The Court. The answer may stand. 

The Witness. 1 think 1 did; I do not know. I signed 
some release—1 do not know just what. 

Mr. Sullivan. Does your Honor understand the point of 
my objection.' He is asking for the legal effect of a paper 
which he is supposed to have signed. And 1 claim that the 
only way he can prove that is by producing the paper 
L10 itself and letting the Court and the jury determine 
its effect. 

Mr. Latimer. 1 am not asking for the terms. 

The Court. 1 think the answer may stand. 

Mr. Sullivan. Sir.' 

The Court. The answer may stand. 

Mr. Sullivan. And vour Honor gives me an exception? 

The Court. Yes. 

Thereupon, the witness Duncan further testified on cross- 
examination that at the end of tin* time of his employment 
“1 was discharged, or I was asked—he had no further use 
for me.’* 

On re-direct examination, the witness Duncan further 
testified that no reason was given for the severance of his 
relations at tin* time In* was released, that he was released 
by Manger and had been employed by Manger, saying that 
the purpose of the employment was that witness should go 
around the country and find hotels that Manger could buy. 

Thereupon, the plaintiff Fay E. Lucas was recalled for 
further direct examination, and gave tcstiinonv tending to 

• v C? 




prove that lit* was not employed !>y Manner for the period 
of a month at a eompensation of ahont s.'lUM for his services 
in connection with the Hamilton llot<*| and was not paid that 
sum for that purpose; and thereupon the following oc¬ 
curred ; 

Q. Were you paid the sum of ahont > ; »00 by Mr. Manger 
or one of his corporations, for any purpose.' A. Yes, sir. 

(.<). What corporation ! 

Mr. Latimer. I object. 

The Court. The objection is sustained. 

Mr. Sullivan. 1 shall have to state my proffer. 

117 The Court, lie says that it was not for this pur¬ 
pose. 

Mr. Sullivan. Yes; but I think we are entitled to make 
the proffer of what we propose to prove. We shall come to 
the bench, if you prefer. 

The Court. Yes, vou luav do that. 

. » • 

(Whereupon counsel for both sides approached the bench 
and conferred with the Court, in a low tone of voice, as 
follows:) 


Mr. Sullivan. We propose to prove, in response to this 
and following questions, that the witness did receive from 
the 1 _."*4 Corporation, one of the Manger corporations, a 
check for ) for expenses in going around to different 
places in the eastern part of the I’nilod States and looking 
up hotels for Mr. Manger, under express instructions that 
it was not to apply to anything in New York or Washington 
or some other place I have forgotten what the other place 
was. 


Mr. Latimer. I object, on the ground that he could not 
show any transactions with Mr. Manger or one of Mr. Man 
gor's corporations, held in exactly the same way. by Mr. 
Lucas; and furthermore that that is wholly irrelevant to 
this issue. 1 think those are the objections. 

Mr. Sullivan. Certainly it is no more irrelevant than 


their inquiry of Mr. Duncan. 

Mr. Latimer. Well we were cross-examining. 

Mr. Sullivan. And when you make that insinuation be¬ 


fore tin* jury. I am entitled to rebut it. 

The Court. Of course, there can be no inference because 
of the denial of it. If.Judge Latimer puts in any evidence— 
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Mr. Sullivan (iutcrposinu). It still creates the inference 
in tlie minds of the jury, that that happened. 

.Mr. Latimer. Xot at all. 

The Court. Xot in view of your showing that he did not 
ue*t anythin.” - . 

lib Mr. Sullivan. Well. I have made my proffer. 
Your Honor exclude' it. and uives me an exception.' 
The Court. Yes; vou mav have it. 


And thereupon tile foiio\vinn - occurred : 

< t >. Mr. Lucas, will you tell us what, in your opinion is 
fair and reasonahh* compensation for the services rendered 
]>y vou and Mr. Loveles> in connection with the aoepusilion 
of the Hamilton Hotel by the defendant Hamilton Realty 
Corporation, as shown in these* proceedings' 

Mr. Latimer. 1 object : it i> not competent lor any wit¬ 
ness, whether a parte to the suit or otherwise, to testify, as 
an expert, as to the value of service’s, where the* service’s 
are not in evielencc. 

Mr. Sullivan. I submit, if vour Honor please, the wit¬ 


ness - 

The* Court (intorposin” - ). It necessarily must be* relaleel 
to the se* rviee which lie has t e * -1 i li e • < I to; that he* diel see Mr. 
Manuer on dillerent occasions. 

Mr. Latimer. Yes; but there has be*eii no connection be- 
tween those meetings with Mr. Manner and the Hamilton 
Hotel. whatsoe*ver. Your Honor will bear in mind that Mr. 
Manuel - was a man who was emuayd in operalinu hotels 
and buyin.u' lioleus a!i over the e’ountry. Mr. Lueas was a 
hotel broker. Xow. there is no testimony that these mect- 
inus between Mr. Manu'er and Mr. Lucas related to that 
hole*! at all not a scintilla of evieleiie-e. And so the*ro is 
no evidence in this case* as to what service's were* rendered. 

So that if la* is allowed to slate* his opinion, the* jury will 
not have tin* benefit of the 1«*sti 111 <»iiy as to the* se*rvie*es and 
th»*re*by lx* able* tee test the* valllc of tile* opinion. 

Mr. Sullivan. If your I Ionor please, the jury will at least 
have this much : The testimony of M r. Lucas and M r. Love¬ 
less is in the* record: the te*sliniony «»f Mr. Duncan as to what 
Mr. Maiiu'cr said to him ; tlie* fact. amply demonstrated, that 
as the* result of Hicm* service's. Mr. Man.u'er saved 
119 s:N)(».I>()ii. and bouu'ht a prope*rty on whicli he has dc- 
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dared dividend-; of £ 1 (i!l.Ot!i) eadi year sinee that time. 

Mr. Latimer, 'idlere is not a scintilla of evidence in this 
case now and I venture to >ay there will not be, to the 


fact that Mr. Manner saved a penny through any services 
of the plaintiffs in this case not a scintilla of evidence. 

So that 1 repeat, if your Honor please, that before an ex 
pert can testify as to the value of services, the nature and 
extent of the services must be proved so that his opinion 
may be tested by them. 


The Court. 1 think the objection is n'ood. 

Mr. Sullivan. Your Honor nives me an exception' 
The Court. Yes. 


Thereupon, it was stipulated that it should be under¬ 
stood that Mr. Loveless had been recalled and the same 
question propounded to him as to compensation that was 
propounded to Mr. Lucas, and the same objection made 
thereto, with the same rulinn made thereupon, and the same 
exception noted. 

Thereupon, the plaintiffs moved the Court to reopen the 
ease to permit the plaintiff to testify as to conversations 
with Mr. Maimer which the Court refused to permit at the 
outset of the case, and which motion to reopen the Court 
denied, and exception was noted. 

Thereupon, the plaintiffs rested. 

Thereupon, the defendant moved the Court to direct a 
verdict in its favor upon the grounds that there is no evi¬ 
dence of employment of the plaintiffs, no evidence of the 
nature and extent of the services rendered by them, and no 
basis upon which any (indinn by the jury could be justified, 
and. therefore, the verdict, if one were rendered, would 
have to be nuess work: which motion was by the Court 
granted, in the following lannua.no: 

The Court. Well. Mr. Duncan's testimony was that Mr. 
Marnier had told him that Mr. Lucas had done most of the 
work: that In* had replied to Mr. Marnier that Mr. 
120 Lucas would probably sue him. Marnier: and that 
Manner had replied that he would take care of that. 
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Now, il' there is an example of a scintilla, I suppose that 
might he regarded as such. But in this jurisdiction we do 
not accept a scintilla as enough to send cases to juries. 

1 fail to lind any evidence of employment. And of course, 
consistent with my ruling under this statute, there has been 
no evidence, no suitable showing, as to the services which 
plaintiffs claim to have rendered, and no evidence as to the 
value of such services. 

I think the motion must be granted. 

V<»u may have an exception. 

The jury, by direction of the Court, thereupon returned 
a verdict in favor of the defendant, the Court received the 
said verdict, and entered a judgment in accordance there¬ 
with. 

And lie It Remembered, that the foregoing comprises the 
substance of all of the testimony in the case necessary to ex¬ 
plain the issues and questions involved and the relation of 
tin* parties thereto, and of all the proceedings had in the 
trial of the said issues and questions, and in connection with 
the said exception set out in the foregoing bill of exceptions 
and as well each and every exception indicated therein as 
having been taken or noted, and that each of the said several 
exceptions so set out or so indicated as having been taken 
and noted was taken at the time thereof, relative thereto, 
and was at the time of the taking thereof, respectively, 
separately and severally, duly entered on the minutes of the 
Court by the .Justice then and there presiding, and at the 
request of the plaint ill’s the Court does hereby sign and 
seal this, their bill of exceptions, and does hereby make the 
same a part of the record, which is accordingly done this 
30th day of August, 1938, now for then. 

F. DICK1XS0X LETTS 

Justice. 

\Ye (’onsent: 

WILLIAM C. SULLIVAX, Afftj. for Plffs. 

J. WILMKR LATIMER, 

FREDERICK A. BALLARD, 

Attorneys for Defendant. 

Endorsed on Cover: Xo. 7:242. Lucas et ah, Appellants, 
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FOR THE DISTRICT OF COLUMBIA 
October Term, 1938. 


No. 7242 


Fay E. Li'casand Harry R. Loveless. Appellants , 

v. 

Hamilton Realty Corporation. 


BRIEF FOR APPELLANTS. 


STATEMENT. 

The purpose of this appeal is to reverse a judgment 
upon a verdict directed for the defendant in a suit by 
brokers to recover compensation for services rendered 
by them in connection with negotiations for the pur¬ 
chase of the Hamilton Hotel in 'Washington, D. C. 

The suit was brought by the appellants against Julius 
Manger and Hamilton Realty Corporation in the alter- 
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native, the former of whom died pending suit and his 
death was suggested of record (R. 1, 5). The appel¬ 
lants and appellee are hereinafter called plaintiffs and 
defendant respectively. 

The amended declaration in so far as now material 
charged that Manger employed plaintiffs, to assist 
him or a corporation to be formed by him in the pur¬ 
chase of the Hamilton Hotel, and agreed that he or the 
corporation would pay them the reasonable value of 
their services so to be rendered, stating that he was 
willing to pay one million dollars for the property; 
that as the result of plaintiffs’ efforts the hotel was 
purchased for $800,000.00, Manger organized the ap¬ 
pellee, it made the contract of purchase and took title, 
from the time of its formation he had been and at the 
time of suit he was in complete control of it through 
his control of its entire common stock, and he had been 
and was then actively directing and managing its af¬ 
fairs, at the time of entering into the contract of pur¬ 
chase and of its consummation defendant had full 
knowledge of the services rendered by the plaintiffs 
and of the agreement made with them by Manger and 
thereby ratified and adopted the same as its own, but 
that neither Manger nor the defendant had paid the 
plaintiffs anything, and the reasonable value of their 
services was $25,000, which amount they claimed (R. 
1-4). 

The defendant’s plea admitted its creation as a body 
corporate for the purpose of entering into a contract 
for the purchase of the Hamilton Hotel and of holding 
and operating the same, that it entered into the con¬ 
tract of purchase and consummated the same and over 
since has been the owner and operator thereof, and 
that it had not paid the plaintiffs, or either of them, for 
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the services set forth in the declaration; it denied that 
it was formed or caused to be formed by Manger but 
claimed to have been caused to be formed by him and 
his associates (R. 4), denied that Manger had been from 
the time of its formation and was then in control of it 
through the control of its entire common stock or 
otherwise in his individual capacity but said that he 
holds as trustee for others all of its common stock, de¬ 
nied that Manger had been and was actively directing 
and managing its affairs and also that at the time of 
entering into the contract of purchase or at any time 
before or since it had any knowledge of the services 
alleged to have been rendered by the plaintiffs or of 
the agreement alleged to have been made by the plain¬ 
tiffs with Manger and denied that it ever ratified or 
adopted any such agreement, as its own, and said as 
to all other matters and things alleged in the amended 
declaration that it had no knowledge or information 
sufficient to form a belief (R. 4, 5). 

That Manger formed or caused the formation of the 
defendant—was its organizer—is amply established (R. 
62) as also is his control (R. 58) of the defendant and 
his direction and management of its affairs (R. 64, 66, 
73, 74, 75, 76, 77). 

The plaintiff Lucas testified that on March 14, 1934, 
he first met Manger, and being asked to state what 
transpired on that occasion, to state the conversation 
on both sides, objection was made to the question upon 
the ground that the witness was disqualified under 
Section 1064 of the Code. This objection was sustained. 

The plaintiffs thereupon made proffer of what testi¬ 
mony each of them would give if permitted to testify 
in response to the question propounded and similar 
questions (R. 15-23; 23-28, 31; post, 37-43). 
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Lucas thereupon testified to services rendered by 
him including that between April 26 and May 22 he 
talked with Loveless and learned about a definite price 
at which the Hamilton Hotel could be purchased, and 
upon objection he was not permitted to state what the 
price was (R. 28-9) and likewise upon objection he was 
not permitted to state whether he communicated the 
price to Manger (R. 29-30), nor as to certain conversa¬ 
tions he had with a Mr. O’Brien (R. 30) all having 
been offered as part of the services rendered by the 
witness (R. 30-1). 

Loveless testified that he is an operator of a hotel, 
since 1917 has been a broker in real estate in the Dis¬ 
trict of Columbia, and at the time of testifying was 
doing a little brokerage, that he met Manger on March 
19, 1934, being introduced by Lucas (R. 31). He was 
not permitted to state the conversation (R. 31), nor in 
connection with the service rendered by him was he 
permitted to state information that he acquired or that 
he communicated same to Manger (R. 31-6). 

The depositions taken by the defendant of two New 
York brokers, George M. Hubbard and W. Albert 
Pease, were thereupon offered by the plaintiffs (R. 36- 
44), in the course of which there was put in evidence a 
letter from Hubbard to Manger of February 2, 1934, 
ostensibly bringing the sale of the Hamilton to Man¬ 
ger’s attention (R. 37) and a letter of March 29, 1934, 
from Hubbard, "Westervelt & Mottelav, Inc. to the F. 
H. Smith Company Bondholders’ Protective Commit¬ 
tee making an offer of $1,000,000 for Manger “on be¬ 
half of one of his companies” (R. 39-40), also a letter 
between the same parties of June 15, 1934, making an 
offer of purchase “by Mr. Manger’s company” for 
$800,000 (R. 40-1) and a letter of June 18, 1934, from 
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George E. Roosevelt to Hubbard accepting the said 
$800,000 offer (R. 38). 

The contract for the purchase of the Hamilton Hotel 
by the defendant was put in evidence (R. 44-56). 

Plaintiffs offered in evidence excerpts from registra¬ 
tion statements before the Federal Trade Commission, 
the duties of which in this connection have been trans¬ 
ferred to the Securities and Exchange Commission, 
from the recitals of which Manger is listed among the 
directors and the chief executive, financial and account¬ 
ing officers and as the one who held the ten shares of 
common stock representing the voting power of the 
corporation and as being widely experienced in the 
building, ownership and operation of hotels in various 
cities and who controlled several other corporations 
and organized the defendant (R. 57-8, 62, 64, 66), being 
described as such owner of the common stock of the 
defendant both with and without the superscription 
“Trustee”; that the seller of the property had agreed 
to pay to the New York brokers a commission of $24,- 
100.00 part of which was to be paid to defendant (R. 
59), that the corporate charter showed that its author¬ 
ized capital stock was ten shares of the par value of 
$100.00 each (R. 60); that it had issued unsecured notes 
for $362,683.64 “to acquire funds for use in connection 
with the contract for the acquirement of the Hamilton 
Hotel” (R. 62), that $1000.00 in cash had been paid in 
for the ten shares of capital stock and had been so paid 
by “the organizer” (R. 62), who was Manger (R. 68), 
and the unsecured loans of $362,638.64 were made by 
Manger as trustee under certain trusts set up by him 
(R. 64-5, 66), which trusts so far as here material are 
set out at pages 77-92 of the record. 
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Excerpts from the minute book disclose that on Au¬ 
gust 17, 1934, the incorporators approved the making 
of the contract of purchase and authorized its consum¬ 
mation (R. 68-9) and like action was taken by the Board 
of Directors (R. 70-1), which on January 22, 1935, 
again ratified the said contract and authorized its con¬ 
summation (R. 72-3), and on the same day Manger him¬ 
self approved, adopted, ratified and confirmed “all ac¬ 
tion taken by the Board of Directors” at that meeting 
(R. 73); that on December 15, 1936, the Board consid¬ 
ering “the desirability of reducing or avoiding the 
new Federal tax on undistributed earnings by the pay¬ 
ment of a dividend this year before the books showing 
the year’s operations can be written up and the exact 
earnings for the year known, all of which was previ¬ 
ously discussed with Mr. Manger,” declared a divi¬ 
dend of $10,000.00 per share, or in the aggregate $100,- 
000.00 (R. 74) upon stock of the par value of $100 per 
share and for which Manger had paid that price (R. 
58, 60, 62, 68), Manger having signed a waiver of no¬ 
tice of the said meeting and consented to the transac¬ 
tion of any and all business that might come before the 
same (R. 75), and that on January 21, 1937, Manger 
as trustee being present, a resolution was adopted, and 
approved in writing by Manger, ratifying, approving 
and confirming and fully adopting all that had thereto¬ 
fore been done as shown by the minute book (R. 75-6), 
and that on December 20, 1937, like action was taken 
with respect to declaring a dividend for the year 1937 
as had been taken on December 15, 1936 for the year 
1936, the only difference being that instead of the re¬ 
cital in the resolution—“all of which was previously 
discussed with Mr. Manger”—the recital in this in¬ 
stance is “all of which was previously discussed with 
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the stockholders” (R. 74-77) though Manger is the 
only person who was ever a stockholder of the de¬ 
fendant (R. 68). 

Henry S. Duncan testified to a conversation with 
Manger in which the latter said that the plaintiff Lucas 
had furnished all of the information and had done all 
of the work in connection with the purchase of the 
Hamilton, witness suggested that Lucas would prob¬ 
ably sue for a commission and Manger replied that he 
was a lawyer himself and would take care of that (R. 
92). On cross-examination he was asked, over objec¬ 
tion, if he knew that Lucas had been paid $300 in full 
(R. 92-3). 

This witness was also asked, over objection, collat¬ 
eral questions concerning the Annapolis Hotel for the 
effect on his credibility (R. 94), and, if he had not exe¬ 
cuted a release of claims for services in connection 
with the Annapolis Hotel (R. 95). 

Lucas denied that he was paid $300 by Manger or 
one of his corporations for services in connection with 
the Hamilton Hotel but said he was so paid for an¬ 
other purpose, and he was not permitted to state the 
purpose or to name the corporation which made the 
payment (R. 96-7). 

Neither Lucas nor Loveless was permitted to express 
an opinion as to the value of the services rendered by 
them (R. 97-8). 

Plaintiffs moved the Court to reopen the case to per¬ 
mit them to testify to conversations with Manger, which 
motion was denied (R. 98). 

The defendant moved for a directed verdict, and the 
same was granted (R. 98-9). 
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ASSIGNMENT OF ERRORS. 

1. Refusing to permit the witness Lucas to testify 
to conversations with the decedent Manger. 

2. Refusing to permit the witness Loveless to testify 
to conversations with the decedent Manger. 

3. Refusing to permit the witness Lucas to testify 
as to the price at which he had learned that the Ham¬ 
ilton Hotel could be purchased. 

4. Refusing to permit the witness Lucas to answer 
the question, “Whatever you learned from Loveless 
about the price at which the property could be bought, 
did you communicate that to Manger?” 

5. Refusing to permit the witness Lucas to testify 
to a telephone conversation he had with O’Brien on 
July 3, 1934. 

6. Refusing to permit Lucas to testify to a conversa¬ 
tion had in New York City with O’Brien on July 28, 
1934. 

7. Striking out the testimony of the witness Love¬ 
less that he met Manger on March 20, 1934, at Man¬ 
ger’s solicitation. 

8. Refusing to permit the witness Loveless to testify 
to the information which he obtained from Howard 
Phillips. 

9. Striking out the testimony of the witness Loveless 
that the information he obtained from Phillips was 
communicated by him to Manger. 

10. Striking out the testimony of the witness Love¬ 
less that between March 20 and April 11, 1934, he had 
several telephone calls from Manger in New York City 
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as to what witness was doing and had he contacted 
0 ’Donnell. 

11. Refusing to permit the witness Loveless to tes¬ 
tify as to the subject-matter of his talks with O’Don¬ 
nell. 

12. Refusing to permit the witness Loveless to tes¬ 
tify to a telephone conversation between O’Donnell 
and LaPorte so far as he heard it. 

13. (a) Refusing to permit the witness Loveless to 
testify whether he at any time learned from O’Donnell 
that O’Donnell would approve a sale of the Hamilton 
Hotel for $850,000.00, or (b) for a less figure. 

14. Refusing to receive in evidence the letter of May 
5, 1934, from Loveless to Manger. 

15. Permitting the witness Duncan to be asked on 
cross-examination whether he knew that Lucas had 
been under employment by Manger for a stated com¬ 
pensation and for a stated period of time, namely, for 
a month from May 24,1934, and had received his check 
in full payment for a specified compensation of $300.00, 
which was paid to him in advance. 

16. Permitting the witness Duncan to be asked on 
cross-examination when he got the information that 
the Annapolis Hotel might be for sale. 

17. Permitting the witness Duncan to be asked, on 
cross-examination, if he executed a release of claims 
for services in connection with the Annapolis Hotel. 

18. Refusing to permit the witness Lucas to state 
from what corporation he had received the sum of 
$300.00. 
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19. Refusing to permit the witnesses Lucas and 
Loveless, separately and severally, to state their opin¬ 
ion as to the fair and reasonable compensation for the 
services rendered by them in connection with the ac¬ 
quisition of the Hamilton Hotel by the defendant. 

20. Refusing plaintiffs’ motion to reopen the case to 
permit the plaintiffs to testify as to conversations with 
Manger. 

21. Granting the defendant’s motion to direct a ver¬ 
dict in its favor (R. 7-8). 

The foregoing assignments of error present for con¬ 
sideration the following 
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POINTS AND AUTHORITIES: 

I. Section 1064 of the Code is inapplicable. 

II. The jdaintiffs should have been permitted to tes¬ 
tify fully with respect to the services rendered by them. 

III. The letter of May 5,1934 from Loveless to Man¬ 
ger should have been admitted in evidence. 

IV. The question as to the payment of $300 to Lucas 
should not have been permitted; but having been per¬ 
mitted Lucas should have been allowed to fully explain 
the same. 

V. Collateral questions are not permitted to affect 
credibility. 

VI. Contents of written documents cannot be given 
by parol testimony. 

VII. The plaintiffs should have been permitted to 
state their opinions as to the fair and reasonable com¬ 
pensation for the services rendered. 

i 

VIII. The plaintiffs’ motion to reopen the case 
should have been granted. 

IX. The defendant’s motion to direct a verdict in its 
favor should have been denied. 
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I. 

Section 1064 of the Code is Inapplicable. 

(Assignments of error Nos. 1, 2, 4, 7, 9, 10.) 

Lucas testified that he first met Manger on March 
14,1934. He was asked “What transpired on that occa¬ 
sion? State the conversation on both sides.” Objec¬ 
tion was made on the ground that the witness is dis¬ 
qualified under the statute, that in the declaration and 
opening statement the defendant is shown to be either 
the alter ego or the assignee of Manger. The Court 
sustained the objection “on the opening statement” 
(R. 15). Proffer was thereupon made of what the wit¬ 
ness would testify in answer to the question and of 
what he and his co-plaintiff would testify in answer to 
similar questions (R. 15-23, 23-28, 31). Statement of 
the proffer would consist merely of a repetition of the 
subject-matter of the pages of the record last cited and 
therefore would serve no useful purpose. We have, 
however, summarized same, at post pages 37-43. Lucas 
having further testified that he learned a definite price 
at which the sale could be made he was not permitted to 
state the price or that he communicated same to Man¬ 
ger (R. 28-30). Loveless was not permitted to state 
his conversations with Manger (R. 31-5). 

Sustaining an objection to testimony on the basis of 
counsel’s opening statement is rather a novel proce¬ 
dure. Since it was done in this instance, it is necessary 
to advert to the opening statement, which so far as 
here material, disclosed that about February 1, 1934, 
Manger became interested in the Hamilton Hotel and 
had two real estate brokers in Ne\v York handling the 
matter of buying the property, they not having made 
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satisfactory progress he came to Washington and em¬ 
ployed the plaintiffs to assist him in obtaining the 
hotel, telling them that it was not his custom to take 
title to property or make contracts in his own name, 
that he usually did this by forming a corporation for 
the purpose, and that he was willing to pay a million 
dollars to get the Hamilton, they told him it could be 
gotten for the top price of $850,000, and he told them 
he did not want to disturb the New York brokers but 
wanted the plaintiffs down here on the matter partic¬ 
ularly in connection with O’Donnell and Phillips, the 
holders of first mortgage bonds on the Hamilton Hotel 
which had not been deposited with the Roosevelt Com¬ 
mittee, that Committee representing such bondholders 
as had made deposit of their bonds with it, and Manger 
further said that if he succeeded in getting the hotel at 
even a million dollars he would pay the plaintiffs hand¬ 
somely for their services if he got it himself and if he 
took title in the name of a corporation it would do so, 
provided, always, that he got the property for not more 
than a million dollars, that on March 28,1934, Manger 
telephoned Lucas and told him that the Roosevelt Com¬ 
mittee had fixed a million dollars as the price and the 
next day Manger submitted through one of the New 
York brokers a bid of a million dollars for it (R. 11,12). 

The opening statement detailed to some extent the 
conferences and communications between the plain¬ 
tiffs and Manger and the services rendered by the 
plaintiffs, including that early in May, Loveless finally 
got word that $800,000 would be accepted for the prop¬ 
erty, which word was communicated to Manger and 
that on the 12th or 13th of June he confirmed that to 
Manger in Washington, that after this information 
was imparted to Manger communications from him 
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more or less tapered off, and thereafter neither Love¬ 
less nor Lucas saw Manger or heard from him, that on 
June 15 Manger submitted an offer through his brok¬ 
ers in New York to buy the hotel for $800,000, on June 
18 that offer was accepted, but neither of the plaintiffs 
was advised of either the making or the acceptance of 
that offer; that on August 3, 1934, the defendant was 
organized for the purpose of taking title to the Hamil¬ 
ton Hotel, on August 10, 1934, Manger set up a trust 
by which he put certain funds in trust with complete 
control reserved to himself only, on August 28, 1934, 
the defendant entered into a contract to buv the hotel, 
and on January 25, 1935, it took title; that of the 
$800,000.00 purchase price $300,000.00 was in cash and 
$500,000.00 in bonds which were to be distributed 
among the holders of the former bonds, wherefore it 
became necesary to register the new bonds with the 
Securities and Exchange Commission, and in doing so 
certain statements were filed with the* Commission 
which would be produced before the jury and in which 
statements it was said, among other things, that Man¬ 
ger was the organizer of the corporation and the holder 
of all of its stock, that the minutes of at least one of 
the meetings of the stockholders of the defendant dis¬ 
closed the control of Manger over its management, and 
that further details of the services rendered by the 
plaintiffs and testimony as to proper compensation for 
their services would be produced, which compensation 
they claimed should be $25,000.00 (R. 12-15). 

The soundness or unsoundness of the ruling now 
under consideration depends upon the applicability of 
Sec. 1064 of the Code, which reads as follows: 

“If one of the original parties to a transaction 
or contract has, since the date thereof, died or be- 
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come insane or otherwise incapable of testifying in 
relation thereto, the other party thereto shall not 
be allowed to testify as to any transaction with or 
declaration or admission of the said deceased or 
otherwise incapable party in any action between 
said other party or any person claiming under him 
and the executors, administrators, trustees, heirs, 
devisees, assignees, committee, or other person 
legally representing the deceased or otherwise in¬ 
capable party unless he be first called upon to 
testify in relation to said transaction or declara¬ 
tion or admission by the other party, or the op¬ 
posite party first testify in relation to the same, or 
unless the transaction or contract was made or 
had with an agent of the said deceased or other¬ 
wise incapable party, and said agent testifies in 
relation thereto.” (Italics ours) 

This is a qualification of or exception to Sec. 858 
R. S., which declares that “in the courts of the United 
States no witness shall be excluded * * * in any civil 
action because he is a party to or interested in the issue 
to be tried.” ( Cush v. Allen, 56 App. D. C. 327). 

This qualification or exception to Sec. 858, R. S., 
which in its original form was a proviso in the section 
(post p. 16), is to be strictly construed. 

“The Supreme Court in the recent case of 
Goodman v. Fox, 129 U. S. 631, limited the appli¬ 
cation of the statute with strictness to cases cov¬ 
ered by the proviso, and such have been the rulings 
of this court.” 

Andrews v. Hunt, 7 Mackey 311, 316. 

“The conflict must be really between the dead, whose 
mouth is closed, and the living, who is able to speak.” 

1 Wharton on Evidence, sec. 470. 

Patton v. Glover, 1 App. D. C. 466, 478. 

Nieman v. Mitchell, 2 App. D. C. 195, 199. 
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The statute applies only to an action between the 
survivor “and the executors, administrators, trustees, 
heirs, devisees, assignees, committee or other person 
legally representing the deceased (italics ours) The 
defendant does not answer this description. It is not 
an executor, administrator, trustee, heir, devisee, as¬ 
signee, committee or other person legally representing 
the deceased. The defendant claimed below that it was 
either the alter ego or the assignee of the deceased. 
Alter ego is not included in the statutory definition. 
Nor is assignee unless “legally representing the de¬ 
ceased.” This phrase modifies each of the statutory 
terms—executor, administrator, trustee, heir, devisee, 
assignee, committee, other person. The statute does 
not apply to or include grantee, which is the appropri¬ 
ate term if assignee be given the meaning for which 
the defendant contends. 

Prior to Code, we were governed in this respect by 
Sec. 858, R. S., which declared that: 

“in the courts, of the United States no witness 
shall be excluded * * * in any civil action because 
he is a party to or interested in the issue to be 
tried: Provided, that in actions by or against ex¬ 
ecutors, administrators, or guardians, in which 
judgment may be rendered for or against them, 
neither party shall be allowed to testify against 
the other as to any transaction with or statement 
by the testator, intestate, or ward, unless called to 
testify thereto by the opposite party, or required 

to testifv thereto bv the court.” 

* 

This statute was limited to “actions by or against 
executors, administrators or guardians.” It is obvious 
that it did not include assignees to anv extent. 

In Monongahela National Bank v. Jacobus, 109 U. S. 
275, as stated by this Court in Cush v. Allen , 56 
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App. D. C. 327-28-29, “a creditor obtained judgment 
against his debtor and thereafter levied on capital 
stock of a corporation claimed by a third party under 
an assignment from the debtor, and in the original 
suit the creditor summoned the assignee as garnishee 
of the debtor. Pending these proceedings, the debtor 
died and his administrator was substituted as defen¬ 
dant. It was held that the assignee and the adminis¬ 
trator were competent witnesses in their own behalf, 
notwithstanding the proviso in section 858, R. S.” 

See, also, Potter v. National Bank, 102 U. S. 163, as 
stated by this Court in Cush v. Allen, 56 App. D. C., 
327, 328." 

In Hobbs v. McLean, 117 U. S., 567, 597, it was con¬ 
tended that sec. 858, R. S. applied to trustees in bank¬ 
ruptcy. Overruling this contention, the Court said: 

“But the counsel for the defendant insists that 
the policy of the Act applies to suits by or against 
assignees as well as to suits by or against exe¬ 
cutors, administrators or guardians, and that we 
ought to construe the Act so as to include such 
suits. We cannot concur in this view. The pur¬ 
pose of the Act was to remove generally the old 
incapacity to testify, imposed on parties or per¬ 
sons interested in the suit. This was done by a 
sweeping provision, subject to certain well defined 
exceptions; but the exceptions did not include suits 
by or against assignees in bankruptcy. We cannot 
insert the exception. When a provision is left out 
of a statute, either by design or mistake of the 
Legislature, the courts have no power to supply 
it. To do so would be to legislate and not to con¬ 
strue. ‘We are bound’, says Mr. Justice Buller, 
in Jones v. Smart, 1 T. R. 44, ‘to take the Act of 
Parliament as they have made it’; and Mr. Jus¬ 
tice Story, in Smith v. Rines, 2 Sumn. 354, 355, 
observes: ‘It is not for courts of justice proprio 
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marte to provide for all the defects or mischiefs 
of imperfect legislation.’ See also King v. Bur¬ 
rell, 13 A. & E. 460; Lammond v. Eiffe, 3 Q. B. 
910, Bloxam v. Elsee, 6 B. & C. 169; Bartlett v. 
Morris, 9 Port. (Ala.) 266. The objection made 
to the admission of the testimony of the plaintiffs 
was properly overruled.” 

So, here, to ignore the phrase “legally representing 
the deceased” “would be to legislate and not to con¬ 
strue.” 

In Shea v. McMahon, 16 App. D. C. 65, 83-4, a bill in 
equity by a widow against trustees under the will of 
her husband, this Court, conceded that had the suit 
been brought against the executors during administra¬ 
tion the widow would have been incompetent to testify, 
but held that the incompetency did not apply in the 
case then before the Court and cited as authority there¬ 
for the case of Stickney v. Stickney , 131 U. S. 227. 

There is nothing in the record even intimating that 
the defendant was an assignee of Manger legally rep¬ 
resenting him or otherwise. Accordingly, at the close 
of the evidence, we moved the Court to reopen the case 
to permit the plaintiffs to testify as to conversations 
with Manger and this motion was denied (R. 98). Even 
if the Court could on this record infer that the defend¬ 
ant was an assignee by operation of law, such inference 
would be insufficient. An assignment in fact is es¬ 
sential. 

National Bank v. Beard, 55 Kans. 773, 776, 
Pulsifer v. Arbuthnot, 59 Kans. 380, 382, 

Barber v. Wilmcr, 183 la. 72, 80-3, 

Shuman v. Supreme Lodge , 110 la. 4S0, 482, 
Crowell v. Insurance Co., 140 la. 258, 262, 
Highland v. Highland, 109 Ill. 366, 373. 


We have already pointed out that in the Court below 
the defendant claimed that it was either the assignee 
or the alter ego of Manger, and that the latter term is 
not found in the statute. It could mean no more, how¬ 
ever, than that Manger was the agent of the defendant, 
which would not justify the exclusion of the testimony 
of the surviving plaintiffs in this suit against a cor¬ 
poration. Cush v. Allen, 56 App. D. C. 327. 

See also: 

Pullman’s P. C. Co . v. Mo. Pac. Ry. Co., 115 U. S. 

587, 

Wright v. Barnard, 248 Fed. 756, 778. 


The Plaintiffs Should Have Been Permitted to Testify 
Fully With Respect to the Services Rendered by 
Them. 

(Assignments of error Nos. 3, 4, 5, 6, 8, 9,11,12 and 
13). 

In connection with the rendition of services by the 
plaintiffs, the following occurred: 

Lucas having testified that between April 26 and 
May 22 he talked with Loveless and learned about a 
definite price at which the Hamilton Hotel could be 
purchased, he was asked, “What was the price”? He 
was not permitted to answer the question (H. 29). 

Having testified that on July 3, he talked over the 
telephone with O’Brien, chief accountant or auditor 
for Manger (R. 29-30), he was not permitted to state 
the conversation (R. 30), nor was he permitted to state 
a conversation with O’Brien in person in New York 
City on July 28 (R. 30-1). 
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* 


Loveless having testified that he met Manger on 
March 19, further stated that after that meeting he 
did all he could to acquire certain information that 
Manger required, and this statement was stricken (R. 
31-2). 

Loveless having testified that he endeavored to con¬ 
tact James O’Donnell and Howard Phillips, and that he 
saw Phillips on March 20, and obtained from him cer¬ 
tain information regarding the purchase of the Ham¬ 
ilton Hotel, he was not permitted to state what the in¬ 
formation was (R. 32-3). 

Loveless having further testified that between April 
11 and April 22 or 23, he had several talks with O’Don¬ 
nell about selling the Hamilton Hotel to Manger, he 
was not permitted to state the subject-matter of such 
talks (R. 33-4). 

Loveless also testified that he went with O’Donnell 
to Georgetown Hospital to see LaPorte, “who was the 
contact man of the Roosevelt Committee under which 
any proposition to sell any of their properties would 
be brought to his attention first,” they found LaPorte 
had left the hospital, and O’Donnell telephoned in 
Loveless’ presence to LaPorte in New York, but he 
was not permitted to state “the conversation Mr. 
O’Donnell had with Mr. LaPorte so far as you heard 
it” (R. 34-5). 

Loveless was asked if he at any time learned from 
O’Donnell that O’Donnell would approve a sale of the 
Hamilton Hotel for $850,000, or for a less figure, but 
he was not permitted to answer either question (R. 35). 

Even in cases in which Section 1064 applies, the sur¬ 
vivor is always permitted to testify to the services 
rendered by him. 

In Tuohy v. Trail, 19 App. D. C. 79, 85, this Court 
said: 
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“The performance of the services claimed for 
and the value thereof, are facts apart from and in¬ 
dependent of the alleged contract or understand¬ 
ing with the deceased. * * * We think it clear that 
the plaintiff was competent to testify as to the 
fact of the rendition of the services, and the value 
thereof.” 

In Ellis v. Ellis, 51 App. D. C. 383, a suit by a widow 
to recover property owned by her husband at his death, 
she claiming that it had been acquired by their joint 
efforts under an agreement between them that, upon 
the death of either, it should belong to the survivor, 
she w'as permitted to testify of what her said efforts 
consisted. This was assigned as error and the decree 
in her favor was affirmed, this Court following Tuohy 
v. Trail, 19 App. D. C. 79, and saying: 

“It is further objected that the testimony of 
Mrs. Ellis as to the work she did was inadmis¬ 
sible under Section 1064 of the Code relating to 
the testimony of a surviving party. Since the wit¬ 
ness did not attempt to testify ‘to a transaction 
or contract’ her testimony was outside of the 
rule.” 

Some of the proffered evidence was excluded under 
the hearsay rule, by which the courts exclude “that 
kind of evidence which does not derive its value solely 
from the credit to be given to the witness himself, but 
rests, also, in part, on the veracity and competency of 
some other person.” (Ilopt v. Utah, 110 U. S. 574, 
581.) Neither the evidence now under consideration, 
nor any part of the same, comes w T ithin this rule. It 
did not depend in any part “on the veracity and com¬ 
petency of some other person,” but “derived its value 
solely from the credit to be given to the witness him- 
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self.” It was offered in proof of the services ren¬ 
dered by the plaintiffs. It did not go to establish the 
truth of any statement made by Phillips or O’Donnell 
or anyone else, but only to the point that the plain¬ 
tiffs in the course of rendering services acquired the 
information which such persons imparted to them. For 
that purpose, the evidence offered and every part of 
the same was clearly competent in each instance. 

Hewn v. Finley (la), 201 N. W. 783, 

Peck v. Foote (N. J.), 147 Atl. 109, 

Williams v. Saunderson, 150 Ark. 151, 

Glass man et al. v. Barron et al., 277 Mass. 376, 
382, 

Maskoodian v. Keller, 243 Mass. 249, 
Tanenbaum v. Nanes, et al., 287 N. Y. Supp. 117, 
Keith v. Peart, 115 Wash. 552, 557, 

McEiven v. Volentine, 69 Okla. 130, 

Ratzlaff v. Trainor-Desmond Co., 41 Cal. App. 
586 589 

Cohen v. Compton, et al., (Tex.) 43 S. W. 2nd., 
454 

Fordx. Cole (Tex.) 195 S. W. 661, 663. 

III. 

The Letter of May 5, 1934, from Loveless to Manger 
Should Have Been Admitted in Evidence. 

This letter was addressed by Loveless to Manger, 
states that he had informed Manger that he could 
cause the Hamilton Hotel to be delivered for $850,000, 
$300,000 cash, and that he, Loveless, was acting as the 
representative of Manger (R. 35-6). 

It was objected to on two grounds, namely: that it is 
a transaction with the deceased and therefore within 
the ban of Section 1064 of the Code, and that it was a 
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self-serving declaration. The letter was excluded, but 
upon which ground plaintiffs were not advised. 

With respect to the first of these objections, that the 
letter constituted a transaction with the deceased, the 
matters prohibited by the Code are “any transaction 
with or declaration or admission of the said deceased.” 
A letter, clearly, is not a transaction within the mean¬ 
ing of this section of the Code. 

“The plaintiffs testified to the receipt of letters 
addressed to them in Alabama, postmarked in 
Kansas, and that in their opinion the letters were 
in the handwriting of Andrew Gray. This was 
competent. If he had been living he could not have 
testified that plaintiffs did not receive letters so 
postmarked, or that in their opinion the hand¬ 
writing was not his. This is said to be one of the 
tests as to whether or not the matter is a trans¬ 
action within the statute.” 

See also: 

Dillon v. Gray, 87 Kans. 129, 133, 

Minnas v. Abrams, 105 Tenn. 662; 

Josephs v. Briant, 115 Ark. 538, 549-51, 

Sawyer v. Choate, 92 Wis. 533, 536, 

Daniels v. Foster, 26 Wis. 686, 691-3, 

Britt v. Hall, 116 la. 564, 565-6, 

Slavin v. Ackman, 119 Wash. 48, 50. 

While in the foregoing cases the letters in question 
were sent by the decedent, the same rule applies to 
letters sent to him. 

“We do not think that the admission of a copy 
of the letter or the testimony of the witness con¬ 
cerning it in violation of the statute. It was not a 
transaction between the two as meant by it. The 
witness testified to his own act and knowledge, and 
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to nothing said or done by Fairchild. If the latter 
had been alive, he could not have denied the testi¬ 
mony of the witness as to the sending of the let¬ 
ter. He might have denied the receiving of the 
letter, but the witness did not say he did. Neither 
could he have denied the testimony of the witness 
elicited by the question of the court in which he 
stated that he had received no answer to the let¬ 
ter.” 

Maitta v. Allied L. & L. S. Co., 49 Nev. 451, 469. 

Here, were Manger alive he could not even deny the 
sending of the letter, or indeed its receipt by him, for 
it was produced by counsel for the defendant (R. 35). 
Accordingly, the letter proved itself and might have 
been offered in evidence without proof of any kind. 
(Saulsbury et al. v. Fibre Co., 28 Del. 182, 186; U. S. 
F. <& G. Co. v. Continental Baking Co-. (Md.) 190 Atl. 
768, 772). Loveless’ testimony concerning this letter, 
therefore, may be treated as surplusage for present 
purposes. 

With respect to the second objection, that of a self- 
serving declaration, the defendant appears to have 
misconceived entirely the purpose for which it was of¬ 
fered. The letter was written during the course of the 
employment, not after its termination or completion. 
Lucas started his activities with Manger on March 14, 
1934 (R. 15) and Loveless on March 19 (R. 31). They 
continued until June 13 (R. 30, 28). This letter was 
written on May 5. Lucas and Loveless last saw Man¬ 
ger on June 13. On June 15 Manger made his offer 
for the purchase (R. 40-1), which was accepted on 
June 18 (R. 38-9). The contract of sale was made on 
August 28 (R. 44) and it was consummated on January 
25, 1935 (R. 4). 
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Statements made during the course of the matter 
have an entirely different standing from those made 
after the matter has been closed. The latter, only, fall 
within the prohibition of self-serving declarations. 
This distinction is recognized by this Court in Wyn- 
koop v. Shoemaker , 37 App. D. C. 258. 

In the lower court, the defendant cited as authority 
for the present proposition the case of Leach v. Peir- 
son, 275 U. S. 120, which falls in the class of self-serv¬ 
ing declarations made after the matter has been closed. 
In that case, certain purchases were made on June 19 
and September 23, 1920, and on February 28, 1921. 
The letter in question was written subsequent to the 
last purchase, namely, on May 9,1921, and stated that 
when the second purchase was made, September 23, 
1920, “It was agreed by Mr. Mather that at any time I 
so desired you would take them off my hands at cost 98. 
I have need of some money and will avail myself of 
this privilege. When shall I deliver them to you.” 
The letter was held inadmissible, Holmes, J., saying: 

“A man cannot make evidence for himself by 
writing a letter containing the statements that he 
wishes to prove. He does not make the letter evi¬ 
dence by sending it to the party against whom he 
wishes to prove the facts. He no more can im¬ 
pose a duty to answer a charge than he can impose 
a duty to pay by sending goods. Therefore, a fail¬ 
ure to answer such adverse assertions in the ab¬ 
sence of further circumstances making an answer 
requisite or natural has no effect as an admission. 
(Citations) ” 

But there were such “further circumstances making 
an answer requisite or natural,” in the present case, 
as we have above pointed out. 
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Among the cases cited by the Supreme Court in 
Lcacli v. Peirson, and therefore approved by it, are 
the following: 

Packer v. United States, 106 Fed. 906, 909 (C. C. A. 
2d Circuit), where it was held that letters sent after 
the occurrence are inadmissible but those sent while 
the matter is taking place are admissible, even in crim¬ 
inal cases. 

Woolsey v. Haynes, 165 Fed. 391, 395 (C. C. A. 8th 
Circuit), and Thrush v. Fullhart, 210 Fed. 1, 6 (C. C. 
A. 4th Circuit), to like effect. 

The distinction between letters written during and 
after the close of a matter is pointed out in 8 A. L. R. 
1166-8, 34 A. L. R. 560, and 55 A. L. R. 460, the latter 
of which is a note to the case of Leach v. Peirson. 


IV. 

The Question as to the Payment of $300 to Lucas 
Should Not Have Been Permitted; But, Having 
Been Permitted, Lucas Should Have Been Allowed 
to Fully Explain the Same. 

(Assignments of error Nos. 15 and 18). 

On cross-examination of Duncan, without any inti¬ 
mation on the subject in his direct examination or in 
any part of the examination of Lucas himself or else¬ 
where in the record, Duncan testified over objection 
that he did not know that Lucas had been under em¬ 
ployment by Manger for a stated compensation and for 
a stated period, namely, for a month from May 24, and 
had received his check in full payment, for a specified 
compensation of $300, which was paid to him in ad¬ 
vance. The question which elicited this information 
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was objected to, and motion was made to strike out the 
answer, on the ground that no such defense was raised 
in the pleadings, and the objection and motion were 
overruled. (R. 92-3) This was, of course, an attempt 
to prove payment which was not an issue in the case, 
and the objection should have been sustained. 

However, even had there been proper pleadings in 
the case as the basis for the testimony, Lucas certainly 
should have been permitted to explain the matter. He 
was recalled, and testified that he was not employed by 
Manger for the period of a month at a compensation 
of about $300 for services in connection with the Ham¬ 
ilton Hotel, he was not paid that sum for that purpose 
but he was paid about that sum by Manger or one of 
his corporations for some other purpose. He was not 
permitted to state what the corporation was, and 
proffer was then made to prove in response to this and 
following questions that Lucas did receive from the 
1234 Corporation, one of the Manger corporations, a 
check for $330 for expenses in going around to differ¬ 
ent places in the eastern part of the United States and 
looking up hotels for Manger under express instruc¬ 
tions that it was not to apply to anything in New York 
or Washington. Objection was made to the proffer on 
the ground that the witness could not show any trans¬ 
action with Manger or one of his corporations and that 
the testimony offered is wholly irrelevant to the issue. 
(R. 95-6) 

Under this point, we think nothing need be added to 
the foregoing statement. 
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V-VL 

V. Collateral Questions Are Not Permitted to Affect 

Credibility. 

VI. Contents of Written Documents Cannot Be Given 

by Parol Testimony. 

(Assignments of error Nos. 16 and 17) 

Duncan, having given no direct testimony whatever 
with respect to the Annapolis Hotel, and nothing con¬ 
cerning same appearing elsewhere in the record, he 
was asked on cross-examination about the negotiations 
for the sale of the Annapolis Hotel; he was then asked, 
“When did you get the information that the Annapolis 
Hotel might be for sale?”, to which objection was made 
on the ground that it was a collateral question not cov¬ 
ered by anything in the examination in chief, which ob¬ 
jection was by the Court overruled upon statement of 
counsel for defendant that the inquiry went to the cred¬ 
ibility of the witness. (R. 94) 

After identifying his signature to an unoffered paper 
he was asked, “You did execute a release of claims for 
services in connection with the Annapolis Hotel, did 
you not?”, and he answered that he did, over objec¬ 
tion on the ground that the question calls for the legal 
effect, the contents, of a document which was not in 
evidence, “the only way he can prove that is by pro¬ 
ducing the paper itself and letting the Court and the 
jury determine its effect.” (R. 95) 

“The test of whether a fact inquired of in cross- 
examination is collateral is this: Would the cross- 
examining party be entitled to prove it as part of 
his case, tending to establish his plea?” 

Craiuford v. U. S., 30 App. D. C. 1, 25, 
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United States v. Sager, et al., 49 Fed. (2d) 725, 
730 (CCA 2d Circuit), 

Coulston v. United States, 51 Fed. (2d), 178,182 
(CCA 10th Circuit), 

Allen v. Commonwealth, 122 Va. 834, 842. 

Certainly, the defendant could not have proved any 
of the matters considered under these points as part 
of its case tending to establish its plea. 

“Upon cross-examination, to try the credit of a 
witness, only general questions can be put; and he 
cannot be asked as to any collateral and indepen¬ 
dent fact, merely with a view to contradicting him 
afterwards by calling another witness.” 

1 Greenl. Ev., sec. 455, 

Allen v. Commoniveath, 122 Va. 834, 842. 

Even in those jurisdictions which hold that the ask¬ 
ing of collateral questions on cross-examination is dis¬ 
cretionary with the trial court, this does not include 
questions which are wholly irrelevant. “The question 
of relevancy is never within the discretion of the trial 
Court.” State v. Sclileifer, 102 Conn. 708, 715. 

Where a collateral question is asked and answered 
the answer is final and conclusive and the witness can¬ 
not be contradicted. 

Crawford v. United States, 30 App. D. C. 1, 25, 

United States v. Sager, et al., 49 Fed. (2d) 725, 
730 (CCA 2d Circuit), 

Coulston v. United States, 51 Fed. (2d) 178,182, 
(CCA 10th Circuit), 

Grubbs v. Public Service Co., 329 Mo. 390, 400, 

Smith v. Lehigh Valley Railroad Co., 177 N. Y. 
379, 383-4. 

At all events, where the answer “either way would 
have no discrediting or impeaching effect” the ques- 
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tion should not be permitted. Lyman v. James , 87 Vt. 
486, 489. 

Questions as to when Duncan obtained information 
that the Annapolis Hotel might be for sale and whether 
he executed a release of claims for services in connec¬ 
tion with the hotel were wholly irrelevent to every issue 
in this case. His answer either wav could have no dis- 
crediting or impeaching effect even aside from the fact 
that his answer either way was final and conclusive 
and could not be contradicted. The only possible pur¬ 
pose of the question, therefore, was to becloud the is¬ 
sue and to divert the attention of the jury to imma¬ 
terial matter. For such purpose a question of this 
character is wholly improper. Hall v. Widger, 158 
App. Div. (N. Y.), 239. 

With respect to point No. VI, that the contents of 
written documents cannot be given by parol testimony 
the rule is so elementary that we shall not waste the 
time of the Court in citing authorities. 

VII. 

The Plaintiffs Should Have Been Permitted to State 
Their Opinions as to Fair and Reasonable Com¬ 
pensation for the Services Rendered. 

(Assignment of error No. 19) 

Lucas was asked to state his opinion as to the fair 
and reasonable compensation for the services ren¬ 
dered bv him and Loveless in connection with the ac- 
quisition of the Hamilton Hotel by the defendant, as 
shown in these proceedings. Objection was made on 
the ground that the services were not in evidence. The 
objection was sustained, and it was stipulated that it 
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should be considered that the same question had been 
propounded to Loveless and the same record made 
with respect thereto. (R. 97-8) 

Whether or not there was sufficient evidence of ser¬ 
vices rendered to permit these witnesses to testify as 
to the value of such services depends, of course, 
ui)on the record in that regard. As these services are 
detailed hereinafter in the discussion of the matter of 
the direction of a verdict for the defendant, we con¬ 
tent ourselves at this point with reference to pp. 33-7 
post, in the light of which we submit that the question 
should have been permitted. 

VIII. 

The Plaintiffs’ Motion to Reopen the Case Should Have 

Been Granted. 

(Assignment of error No. 20) 

When the testimony as to conversations with Manger 
was originally excluded, no evidence whatever had 
been taken except Lucas ’ statement that he was a hotel 
broker and the length of time he had pursued that call¬ 
ing, coupled with the fact that he first met Manger on 
March 14, 1934, in Room 915 of the Hamilton Hotel, 
Mrs. Manger being present, and that the meeting was 
at the request of Beck, assistant manager of the May¬ 
flower Hotel (R. 15). At that time, there was not be¬ 
fore the court or jury any of the evidence as to ser¬ 
vices rendered by the plaintiffs or as to contacts be¬ 
tween them and Manger, which is summarized at pp. 
33-7 post, nor had the evidence of Duncan been pro¬ 
duced that Manger had told him that Duncan and 
Pease and Hubbard really were not entitled to a cent 
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of commission, they did not do anything, that Lucas 
had furnished him with all of the information and had 
done all of the work, that Duncan thereupon suggested 
to Manger that Lucas probably would sue him for a 
commission, and Manger said he was a lawyer himself 
and would take care of that (R. 92), nor had the letter 
of May 5 from Loveless to Manger been offered (R. 
35-6). Of course, it may be said that the action of the 
Court in originally sustaining the objection was prema¬ 
ture, but be that as it may, certainly when at the close 
of the whole case and after all of the evidence was in, a 
motion to reopen the case and permit the testimony to 
be given ought to have been granted. 

IX. 

The Defendant’s Motion to Direct a Verdict in Its 
Favor Should Have Been Denied. 

(Assignment of error No. 21) 

In granting the motion for a directed verdict the 
trial court made the following statement: 

“Well, Mr. Duncan’s testimony was that Mr. 
Manger had told him that Mr. Lucas had done 
most of the work; that he had replied to Mr. 
Manger that Mr. Lucas would probably sue him, 
Manger; and that Manger had replied that he 
would take care of that. 

“Now, if there is an example of a scintilla, I 
suppose that might be regarded as such. But in 
this jurisdiction we do not accept a scintilla as 
enough to send cases to juries. 

“I fail to find any evidence of employment. And 
of course, consistent with my ruling under this 
statute, there has been no evidence, no suitable 
showing, as to the services which plaintiffs claim 
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to have rendered, and no evidence as to the value 
of such services. 

“I think the motion must be granted. You may 
have an exception.” (R. 98-9) 

It is difficult to imagine how the trial court upon this 
record could have concluded that there was only a scin¬ 
tilla of evidence. 

The question presented on a motion to direct a ver¬ 
dict is whether, admitting the truth of all the evidence 
given in favor of the party against whom the action is 
contemplated, together with such inferences as may be 
reasonably drawn therefrom, there is enough evidence 
reasonably to sustain a verdict in accordance there¬ 
with, and, wffiere the evidence is conflicting, all facts 
and inferences in conflict with the evidence against 
which the action is to be taken must be eliminated from 
consideration, leaving that evidence only which is 
favorable to the party against whom the motion is 
leveled. “These principles are so familiar that it is 
unnecessary to cite authority for them,” as said in 
Glaria v. Washington Southern R. Co., 30 App. D. C. 
559, 564. 

Tested by these principles, the motion to direct a 
verdict should have been denied. 

The evidence before the court was: 

Lucas testified that he was a hotel broker, that on 
March 14,1934, he first met Manger (R. 15), that there¬ 
after he had a great many more meetings with Man¬ 
ger, most of them at the Hamilton Hotel, at least one in 
New York, a great many telephone conversations, both 
local and long distance; that after leaving Manger on 
March 14 he went to the office of the Roosevelt Com¬ 
mittee in the American Security Building, procured 
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from Bates the operating expenses of the Hamilton 
Hotel up to that date, had them copied and later de¬ 
livered them to Manger, whom he saw on March 15, 
1(5 and 17, had conferences with him on those days and 
as a result of those conferences Lucas saw Loveless on 
March 19th, took Loveless to Manger and introduced 
them, that he saw Manger on March 3Uth and 31st, on 
April 3d saw him in Xew York in the presence of 
O’Brien, chief accountant or auditor for Manger, and 
Carroll, General Manager of all Manger’s hotels, Love¬ 
less was with Lucas when he saw Manger on March 
30th, that on April lltli and 33d he saw Manger in 
Washington and Loveless was present both times, Mrs. 
Manger also being present on the latter occasion, on 
which day Lucas saw Manger three times but Loveless 
was present on only one of the occasions, that he also 
saw Manger on April 3411 1 and 3(ith and on May 33d, 
that between April 3(>th and May 33d, he talked with 
Loveless and learned from him about a definite price at 
which the Hamilton Hotel could be purchased (K. 
38-9); that after May 33d lie again saw Manger on 
June 13th, but never saw him again after that, that on 
July 3d he talked over the telephone with O'Brien, that 
his next communication with O'Brien was in person 
on July 38th in Xew York City, (R. 30-1) 

Loveless testified that lie is an operator of a hotel, 
since 1917 has been a broker in real estate, at the 
present time is doing a little brokerage, met Manger 
on March 19, 1934, being introduced to him by Lucas 
at the Hamilton Hotel, Mrs. Manger came in a little 
later, he endeavored to contact James O'Donnell and 
Howard Phillips, saw Phillips on March 30th, acquired 
from him certain information regarding tin* Hamilton 
Hotel, its purchase, the title to the Hamilton Hotel at 
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that time was in the bondholders’ committee under a 
foreclosure sale, but there were outstanding bonds 
under the first mortgage that did not come into the 
fold—quite a number of them—held by O'Donnell and 
Phillips, witness communicated by night letter with 
O’Donnell who was then in Florida, after March 20th 
did not see Manger until April 11th, that prior to April 
lltli he received at least half a dozen telephone calls 
from Manger, two in one day, on March 27th or 28th, 
on April 11th saw Manger at the Hamilton Hotel, 
O’Donnell was still in Florida, again saw Manger on 
April 22d or 23d, in the meantime O'Donnell had re¬ 
turned to Washington and witness had had several 
talks with him about selling the Hamilton Hotel to 
Manger, had several conferences with O’Donnell be¬ 
tween April lltli and 22d or 23rd, went with him to 
Georgetown Hospital to see LaPorte, the contact man 
of the Roosevelt ('ommittee under which any proposi¬ 
tion to sell any of their properties would In* brought to 
his attention first, but found LaPorte had left the hos¬ 
pital the day before, O'Donnell then telephoned in wit¬ 
ness' presence to LaPorte in New York. (R. 31-3) 
Hubbard, in his deposition, taken by the defendant 
and offered by the plaintiffs, testified that on March 2b, 
1934, he wrote a letter to the Bondholders Protective 
(’ommittee making an offer of one million dollars on 
behalf of one of Manger's companies for the purchase 
of ihe Hamilton Hotel, a brokerage commission to be 
paid to the offices of witness and one Pease, of which 
the purchaser is to be credited with all but $10,000.00 
(R. 3b), that on June 15, 1934. he wrote a further letter 
offering for Manger “on behalf of one of his com¬ 
panies'" $800,000.00 for the property with the same 
statement concerning the brokerage (If. 40-1), that on 


June I s . 10J4. tin* la>t mentioned offer was accepted by 
letter ( If. JS) ; that tin* statements in the letters are 
true, that all negotiations witness hail on hehalt' of the 
purchaser were either with Manner. Carroll or 
<) I»rien. hut ehielly with Manner, anil the authoriza- 
tion to suhniit the two otiers eame from Manner per¬ 
sonally, simpK represent inn his own company anil at 
ail 'lanes it was understood that Manner was not to 
enter into an\ personal liability, that lie was to take 
in some corporate name, and that he was nc.notiatinir 
for hi" corporation. (If. 4J) 

The defendant was incorporated on Atinust J, 10J4 
(If. J. 4). it entered into the purchase contract on 
August js, 1JJ4 ( If. 44-*>(i). and the contract was con 
stimulated on January Jo. lPJo (If. 4). 

Manner set up various trusts nominating: himself as 
trustee (If. 77-!'J). from the funds of which lu* loaned 
to the defendant s.'!(jj.tisj.(>4 “to acquire funds for use 
in connection with the contract for the acquirement of 
the I la mi It on Hotel ’. (If. (iJ (»4 (>(i) 

Minutes of meet inn's of the incorporators, stock¬ 
holders and directors of the defendant were put in evi 
deuce (If. (>S 77). includinn the approval hy Manner of 
the purchase of tin* Hamilton Hotel (If. 7J), and the 
declaration (If. 74. Hi 7) in each of the years 1 !>.’»(> and 
1JJ7 of a dividend of $101).()()().(>0. or $10.01)0.00 pel- 
share upon each of the ten shares which had cost him 
$100.00 apiece ( If. liJ. US), and Manner’s approval of 
everythin;*' in the minute hook contained. ( If. 70) 
Duncan testified that when he was mnkin.n an auto 
mobile trip with Manner from Xcw York to W’ashinn- 
ton the question of brokera.no came up. at that time 
Duncan claimed a part of the commission on the ilami! 
ton sale himself, and Manner said, “Well, you and 
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Lease and Hubbard realh arc not entitled to a cent ol 
commission, you did not do anythin”", speaking ol wit 
nes>, and In- said Lucas had furnished him with all ol 
t he information and had done all of the work, and wit¬ 
ness said. “ I f 1 lint is true, wli\ probably Lucas will sue 
for a commission", and Manner said, that he was a 
lawyer himself and he would take care of that, they 
were talkinn about commission or compensation on the 
sale of the Hamilton Hotel in Washington. ( IL 1 ) 

The forejoin,”• is as bnet as possible a summary ol 
the testimony actually admitted at tin- trial, and upon 
which we submit the court should have denied the mo- 
Iion for a directed verdict. 

The followin'*' testimony was preferred but ex¬ 
cluded : 

I>y Lucas: When Lucas met Manner on March 14. 
l!t.‘I4, Manner said he under'! ood the Hamilton was 
for sale. Lucas told him it was. told him its history. 
Manner asked if in Lucas* opinion it could be pur 
chased fora million dollars, Lucas said he Ihouu'ht il 
could be purchased for less. Manner said he would pay 
a million dollars if he could net il and Lucas replied 
he did not think lie need pay more than ),(!()(), Man¬ 
ner asked Lucas to net statements on the hotel, on 1 lie 
next day, March loth. Manner phoned Lucas and asked 
him to come over to the Hamilton, which Lucas did. 
they nnnin talked over ihe Hamilton from various 
an.n'les including' price. Manner requested of Lucas the 
operatinn statements. Liicas told him would have them 
later in the day. 1he\ were beinn copied, lliis conference 
lasted about an hour, dorian the afternoon of the same 
day Manner unain asked Lucas to come over, they 
talked over the Hamilton and it' purchase price. Lucas 


foM him lu* knew a man here in position to Ik* of threat 
assistance in ncttnm tin- hotel, Loveless. who was close 
lo i\\o ot the largest holders ol bonds which had not 
hccn deposited with liic Committee and it would be 
nio>l helplul to tiic deal it' their support could lx* oh 
Gained, they wore (CDonnell and Phillips, Manner 
asked Lucas to introduce Lovo.es>. Maimer said he still 
did in»t believe the hotel could he purchased for less 
1 han a million debars if at that l’m u re and he would 
uladiv pa\ that amount lor it. later that day Lucas re 
turned and left the hole! operating statements with 
Maimer, who .-main called Lu< as on March Kith, found 
M r>. Mauser amt <» i>rien there wlien he arrived, meet- 
iim { ) tirien lor fin* iir-t ; me. Maimer inquired about 
Loveless, ihe\ talked ai»out the llaniillon and several 
other Washington hotels, Maimer repented liL state 
iue 11 1 about the llainiitou heinu* worth a million dollars 
and his willingness to pa> that much. Luca' said that 
he and Loveless eoiiid help him uet it for less, and 
Maimer also said it was not customary for him to do 
business in his ow n name but he Usually formed cor 
porations in the name in whi**h he did business. ( 1» 

1 •)- 17 ) 

< hi March 1 < Lucas moved hi' ohices to the t 'handier 
i'liilditm, Maimer came in w hi <* In* was inoviim*. talked 
^itn him tor <*il least two iioiiis. >aid he had examined 
tne hotel statements and they were very much more 
complete t han the ones he had received, later in the day 
Maimer phoned Lucas to come to the hotel. Lucas took 
Maimer and hm tamily on an automobile trip around 
W as burnt on, in the course ot which Maimer talked 
1 to . >sl hob* ! iuie. Lucas said 

Loveiess and he would lie in Monday, on March IK 
Lucas saw Maimer, made an appointment and intro 



(lured Loveless in llie afternoon, Mrs. Manner ami 
0‘I>ricn bcinn present, Mauser and Loveless talked 
for about two hour.' about the Hamilton, llien Luras 
left. Loveiess verified all dial Luca' had previously 
told Manner conoerniun t) Honnell and I Mid lip' ami 
'aid he understood the Hamilton could be had tor 
somewhere between >7")ti.(!()it and .Y^oH.UOO, Manner said 
if they could show hint and help him net il he would 
nladiv ,'cethat they wciy paid a nood fee. and was will- 
inn to net it even at a million dollars, that it lie took it 
it; his name lie would pay them and it title was taken 
in a corporation it wo ml do so: Manner told Loveless 
he was era/.v hell in snyiun tin* hotel could be bounht 
for as little ;i' ^SnO.imi). that he had been ucnotiatinn 
with brokers in Xev 'i orx who so tar had jirodueeu 
no results, that Lucas and Loveiess knew so mucli more 
about the Hamilton than the \’< w York brokers he was 
entirely satisfied they could be a nrcat deal ot help, il 
they would work on the matter and nuide him in the 
deal from the W’ashiunton end lie would see ihat they 
were paid well in the way he had before said ihroimli 
him if he took title and throunh the corporation il il 
did '<>. lie asked point-blank if they would work for 
him and handle the Washiunion mid that way. and re 
pealed his ,'iatemeill abottl seeinn that they were well 
paid. On March 20th. Lucas and Loveless anain called 
mi Manner, went over the i lamilton hotel matter. Man 
nor said he would pay s.Sol).()(Hi with sl's.’.(KK) cash, lliey 
talked for somelime about the Hamilton and lmw il 
could be worked to not t he hotel. Loveless said he would 
'.•e (J' 1 )out!oll and see what could be done: on March 
•Jl. Manner phoned to Lucas at "LOO in the morniun. 
Luca' went to see him and Manner went to New ^ ork 
in 11n* a I tm mu m. ( ib 14-10) 
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< hi March L’7lh Maimer phoned Lucas from New 

\ ork, asked if Loveless had iicard from ()'I)ouiicll, and 

Lucas said he would check on i that day and he did ask 
Loveless to ”et ill touch wit i i Maimer; March LlMli 
Maimer phoned from Xew York at 7 :•!(). said Allen (of 
the Roosevelt (‘oinmiltee) had placed a price of a mil 
lion dollars on the Hamilton. said lie had phone<i to 
Loveless iii New N ork and foi Lucas to follow up the 
Hamilton deal from this end and work hard on it and 
Luca* assured him lie would do so. later in the day 
Lucas saw Loveless who said Maimer had phoned him 
from Xew York and had talked over the Hamilton deal: 
March l!!Mh Maimer -a’omili -d throimh New \ ork 
brokers to tin* Roosevelt (’ommittee an otter to pur 
chase fora million dollars; March dl't Manner phoned 
at It):<)() A. M.. said he had phoned Loveless several 
!:mes. he told Lucas to keep alter Loveless and () ! )on- 
nell. Lucas said lie would do April ’Jd. Lucas left 

Philadelphia in the moruiim. went to New York and 
saw Manner, was with him for two hours. Larroll and 
()'I>rien heiim present, they went over the Hamilton 
deal and others. Maimer said he would come lo Wash 
iim;ton later in the week; on April nth Lucas wired 
Manner from llarrislmim; April (ith. Lucas talked 
with Loveless , ;1 i the Hamilton. Lucas wrote Manner 
a letter; April 7th Maimer plmned at s : t)0 A. M. say 
in.u’ lie would 1 h■ in Washington on Wednesday, the 
11th: Apt. I 10th Lucas received a telegram from Man 
”er sayiim In* would he in Washington in a couple of 
davs; April 11th Maimer arrived in Washington and 
phoned Lucas who saw him for half an hour, talking 


about the !iamilt 
at the Hamilton, 


on: April ik'td. Maimer arrived auain 
saw Lucas tl.rec time- that day and 


Loveless and Lucas also saw Maimer together that 


day wiicn Loveless reported lliat lie* had seen O'Don¬ 
nell on the 2t>1 h who eonliniied that ssbd.ddd would he 
accepted so far as O'Donnell was eoneerned, they 
learned that La Doric, an executive ol’ the L'oosevelt 
('ommiltec, was at (i cornet own Hospital l’oi* an opera¬ 
tion, they went to the hospital and found LaDorte had 
left the day he fore, and* )'i )onlie!I then telephoned La 
I'orte and told him he would approve the ^Sa(),()UO oiler 
of Manner, s.'tdd.OdO in cash, and LaDorte said to sub¬ 
mit it in writing', all this was reported to Manner by 
Loveless in Lucas' presence on April 2bd; on April 
24th Lucas saw Manner a inn in and also on April 2(ith, 
when Manner phoned to O'Donnell while Lucas was 
there, then turned to Lucas and told him that O'Don¬ 
nell refused to see Manner. Manner said O'Donnell 
was noinn 1o lu* at the bank later in the day and he 
would try to see him, and Manner told Lucas later in 
the da> that he had been to the bank and O'Donnell 
would not talk to him. (lb 20--) 

May Sth Lucas talked to Loveless in reference to 
Manner and the Hamilton Hotel deal, Loveless told 
Lucas that (LDonnell said Ik* would not see Manner 
but that around sSdd.ddd would buy the Hamilton in¬ 
stead ot ij'Snd.odd; .Ma\ illh, Lucas liaviun been out of 
tin* city between the Sth and the 11th, lie telephoned 
Manner and told him that >S()0,000 would buy the 
Hamilton: .June 12th and Kith Manner was anain in 
Washington and saw Lucas and Loveless and when lie 
left repealed the statements several times made, lliat 
he would keep in touch with them and that if he bought 
the hotel in his own name at not more than a million 
dollars la* would pay them a handsome eompsenation 
and if he had a corporation buy it or bouniit it through 
a corporation it would pav, that was the last time either 
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Lucas or Loveless saw Manger; on June loth Manger 
submitted to the Roosevelt Committee an offer to pur¬ 
chase the Hamilton for £ 800 , 000 , on June 18th that 
offer was accepted. (1L 22-J) 

By Loveless: Testimony corroborative of that pro- 
forred through Lucas, including that when on March 10 
Mangel* asked them if thev would handle the Washing- 
ton end in the way he had outlined, they said they 
would, and he repeated hi> statements about their be¬ 
ing paid (R. 24). and in addition thereto the following: 

On March 28th Manger phoned to Loveless asking if 
he had seen O’Donnell, Loveless replied that he would 
check and iiml out if O’Donnell had gotten back, Man¬ 
ger again phoned in the afternoon for the information 
and he was told that O'Donnell had not returned; on 
April 11th Loveless saw Manger and told him, in re¬ 
sponse to his inquiries that O’Donnell had not returned 
(R. 22-4) : May 8th Loveless told Lucas he had gotten 
word from O’Donnell that the Hamilton deal could be 
closed for around £800,000; on June 12th and 12th 
Loveless saw Manger in Washington, had a conference 
with him both days, in which conferences Loveless con¬ 
firmed the statement which he had made to Lucas that 
O'Donnell had said the property could be purchased 
for around £800,000. Loveless urged Manger to make 
a proposition in writing, either prepared by himself, 
or his attorney, or whoever he wished, Manger declined 
saying there were some things particularly with the 
Securities and Exchange Commission to be worked out 
but that he would keep in close touch with them and 
that if he got the property either through himself or 
through a corporation for a million dollars he would 
pay them as several times before stated. (R. 28) 



While Loveless was on the stand the letter of May 
.”>th, i:i:4 was offered in evidence and was excluded, 
(.s upra, }>1 >. 22-6) That letter conlinns the giving by 
Loveless to Manner of information to the effect that 
at that time the property could be purchased for 
sSbO,<)()(). points out that Manner had told Loveless that 
Ik* had offered a million dollars for it, and reminded 
Manger that he was acting as Manger's representa¬ 
tive. (K. :;.V(I) This letter was produced by the defen¬ 
dant. It> receipt by Manger without reply being made 
coupled with the facts that Manger thereafter saw 
Lucas on May 22d and .June loth (1L 2!)-.‘>0), and saw 
Loveless on dune 12th and loth (1 1. 28) certainly con¬ 
stitutes an admission by Manger of tin* contents of the 
letter. If Loveless was not as stated in tin* letter act¬ 
ing as Manger's representative certainly Manger 
would not have seen either Lucas or Loveless as he did 
twice after the receipt of that letter, unless he was 
trying to play some trick upon them which any Court 
would condemn rather than condone. That Manger did 
receive the letter is evident from the fact that it 
was produced by the defendant, and under the circum¬ 
stances it constitutes a most pointed admission by 
Manger of its contents. (See discussion as to the ex¬ 
clusion of this letter, supra, pp. 22-0) But it is of even 
greater importance than this. Having been produced 
by the defendant, its contents were certainly known to 
it. It was requisite that it explain when and how it re¬ 
ceived possession of the same. In the absence of such 


explanation, that is to say, upon the present state of 
this record, this letter constitutes complete proof of the 


negations of plaintiffs 


ice! a r; 


at ion that the defendant 


at the time of entering into and of tin* consummation 


of the contract of purchase had full knowledge of the 
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services rendered by the plaintiffs and the agreement 
theretofore made with them by Manger, and thereby 
rati lied the said agreement and adopted the same as its 
own (R. M), and likewise constitutes thorough and com¬ 
plete refutation and denial of the statements in the de¬ 
fendant’s plea that at the time of entering into the con¬ 
tract of purchase or at any tunc before or since it had 
anv knowledge of the services alleged to have been 
rendered by the plaintiff’s or of the agreement alleged 
to have been made by them with Manger, and also of 
its denial that it ever rati lied or adopted any such 
agreement as its own. 

It is submitted that the judgment below should be re¬ 
versed. 

Respectfully, 

William (’. Sullivan. 

AH or net) for Appellants. 
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WLnitib States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1939. 


No. 


7242. 


Fay E. Lucas and Harry R. Loveless, Appellants, 

v. 

Hamilton Realty Corporation, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF FACTS. 

Appellants, hereinafter referred to as plaintiffs, 
sued one Julius Manger and appellee, Hamilton Realty 
Corporation, upon an alleged oral agreement between 
plaintiffs and said Manger. Manger died prior to the 
trial and his death was duly suggested of record, but 
the action was not revived against his executors. The 
appellee corporation is hereinafter referred to as de¬ 
fendant. 


Because they bear directly upon the principal ques¬ 
tion for decision upon this appeal, the attention of the 
Court is invited at the outset to the relevant portions 
of the declaration and of plaintiffs ’ opening statement 
to the jury. 

Declaration. 

The averments of the declaration referred to are as 
follows (R. 1-4): 

That plaintiff Lucas was engaged in the business of 
hotel broker and plaintiff Loveless in the business of 
general real estate and business broker (R. 1); that 
in March, 1934, Manger employed plaintiffs to assist 
him, or a corporation to be formed by him, in the pur¬ 
chase of the Hamilton Hotel in the District of Colum¬ 
bia, and promised plaintiffs that he, Manger, or a cor¬ 
poration to be formed by him, would pay plaintiffs the 
reasonable value of their services; that services were 
rendered by plaintiffs in pursuance of said agreement 
(R. 2); that Manger thereafter obtained an agreement 
from the owner for the purchase of said hotel; that he 
thereupon “formed or caused to be formed” the de¬ 
fendant corporation for the express purpose of “en¬ 
tering into the contract of purchase”; the said defen¬ 
dant entered into such contract in August, 1934, and 
the sale was later consummated; that defendant has 
ever since been “the owner and operator of said hotel” 
and that Manger “has been and is now in complete 
control of said corporation through the control of its 
entire common stock”, and “has been and is now ac¬ 
tively directing and managing the affairs of said cor¬ 
poration”; that at the time the defendant contracted 
to purchase the hotel it knew of the services rendered 
by plaintiffs and of Manger’s said agreement with 
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them, “and thereby ratified the said agreement and 
adopted the same as its own”, but that neither Manger 
nor the defendant has paid plaintiffs for their services. 
(R. 3) 

Opening Statement. 

The facts asserted in the opening statement to the 
jury on behalf of plaintiffs are as follows (R. 11-15): 

When Manger met the plaintiffs he told them “that 
it was not his custom to take title to property or 
make contracts in his own name, that he usually 
did this by forming a corporation for the purpose 
* * *” (R. 12); Manger told Loveless that “if he 

did take title in the name of himself he would 
pay him handsomely for the services, and that if he 
took title in the name of the corporation, the corpora¬ 
tion would pay him handsomely for the services” (R. 
13); on June 15 Manger “submitted an offer through 
his broker to buy the Hamilton for $800,000, $300,000 
in cash and $500,000 in bonds. On June 18 that offer 
was accepted by the Roosevelt Committee.” (R. 13) 
On August 3, 1934, the defendant corporation was or¬ 
ganized “for the purpose of taking title to the Hamil¬ 
ton Hotel.” (R. 14) On August 28, 1934, Manger 
“entered into, or had this corporation which he just 
formed * * * enter into a contract to buy the Hamil¬ 
ton Hotel.” (R. 14) “Late in January, 1935—* * * 
about the 25th—the defendant in this case closed the 
deal and took title to the Hamilton Hotel.” (R. 14); 
it became necessary thereafter to register the bonds 
and notes of the corporation “with the Securities and 
Exchange Commission, and in doing so certain state¬ 
ments had to be filed with that Commission, which will 
be before you, and in which statements it was said, 
among other things, that Julius Manger was the or- 


ganizcr of this corporation and that he was the holder 
of all of the stock of this corporation. In some places 
in the statement [referring to statement filed with said 
Commission] it said that he was these things himself; 
in others it said he was as trustee. We shall contend 
it makes no difference which it was.” In “1935 or 
1936 * * * there was a meeting of the directors of 
the corporation, attended by Mr. Manger, from which 
meeting you will gain some idea of the extent * * # 
in which he had control in the management of this cor¬ 
poration” (R. 14). 

Question Involved in Assignments of Error 
Nos. 1, 2, 4, 7, 9 and 10. 

All of the above assignments involve the same ques¬ 
tion and will therefore be considered together. The 
question is whether the plaintiffs were disqualified by 
D. C. Code (1929) title 9, sec. 9 (quoted infra, p. 8), 
from testifying to their alleged transactions with the 
deceased Manger and to his alleged oral declarations 
and admissions to them in connection therewith. The 
trial court held that they were disqualified and, there 
being no other evidence to support the alleged oral 
contract with the deceased Manger, a verdict for de¬ 
fendant was directed. 

The above question was first raised during the direct 
examination of plaintiff Lucas, who was the first wit¬ 
ness called, by objection to a question propounded to 
Lucas following his testimony to certain introductory 
facts. After testifying that he first met Manger at the 
Hamilton Hotel on March 14, 1934, plaintiffs’ coun¬ 
sel inquired “What transpired on that occasion?” and 
requested Lucas to “State the conversation on both 
sides” (R. 15). To this question and request, defen- 


dant’s counsel objected upon the ground that the stat¬ 
ute above referred to disqualified Lucas from testify¬ 
ing to conversations with the deceased Manger rela¬ 
tive to the alleged transactions involved in this suit. 
After full argument by counsel and after the steno¬ 
grapher had, at the request of the court, read the open¬ 
ing statement of plaintiffs’ counsel, the court ruled 
that “on the opening statement” the objection should 
be sustained (R. 15). This is the ruling challenged by 
assignment of error number 1. 

Assignment number 2 is based upon the same ruling 
made upon objection to a similar question propounded 
upon the direct examination of plaintiff Loveless (R. 
31); and each of the other assignments listed in the 
caption above is based upon the same ruling upon ob¬ 
jection made to similar questions propounded either 
to Lucas or Loveless. The portions of the record re¬ 
lating to these other assignments are as follows: As¬ 
signment No. 4,—R. 30; Assignment No. 7,—R. 31; As¬ 
signment No. 9,—R. 33; Assignment No. 10,—R. 33. 

Other Assignments. 

The facts bearing upon the other assignments of 
error are simple and, in the interest of clearness, are 
stated in connection with the separate discussion of 
these assignments, infra. 
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ARGUMENT. 

I. 

Plaintiffs were disqualified from testifying to their al¬ 
leged transactions with and declarations and ad¬ 
missions of the deceased Manger. 

As before stated, this is the single point involved in 
assignments of error Nos. 1, 2, 4, 7, 9 and 10. 

As shown above, in plaintiffs’ opening to the jury 
their counsel stated that they would prove that Manger 
was the organizer of the defendant corporation and the 
holder of all of the stock thereof (R. 14); that Manger 
had told the plaintiffs that it was not his custom to 
take title to property or make contracts in his own 
name but that he usually did this by forming a cor¬ 
poration for the purpose (R. 12); that on June 15, 
1934, Manger submitted an offer to buy the Hamilton 
Hotel and that the same was accepted on June 18, 
1934 (R. 13); that on August 3, 1934, the defendant 
corporation was organized by Manger for the purpose 
of taking title to the hotel, and that on August 28,1934, 
Manger “entered into, or had this corporation which 
he just formed * * * enter into” the contract of pur¬ 
chase (R. 14). (See also portion of plaintiffs’ proffer 
of proof.*) 

Plaintiffs’ counsel thus made clear at the outset of 
the trial, by his statement of the facts which plaintiffs 
would prove, that the defendant was either the assignee 
of the deceased Manger, or “other person” legally rep¬ 
resenting said decedent. In either case, it is submitted, 

*“ On June 12 or 13, Manger being in Washington on both those days, 
Lucas saw him, and when he left he repeated the statements heretofore 
several times made—if he would keep in touch with him and that if he 
bought the hotel in his own name for not more [than] $1,000,000 he 
would pay him handsome compensation, and if he had a corporation buy 
it or bought it through a corporation, the corporation would pay him.” 
(R. 22) 
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plaintiffs were disqualified by the statute from testify¬ 
ing to their alleged transactions with the deceased, and 
to any declarations or admissions by him. 

Before proceeding to discuss the statute and its ap¬ 
plicability, it will be helpful to examine briefly the 
legislation for the District of Columbia enacted by 
Congress from time to time affecting the common law 
disqualification as witnesses of parties to the suit and 
of other persons having a financial interest therein. 
The legislative history prior to 1881 was reviewed in 
Page v. Burnstine, 102 U. S. 664. It was there ruled 
in 1881 that Rev. Stat. U. S. sec. 858 (1878), relating 
to this subject, was applicable in the District of Co¬ 
lumbia. The legislation since the above decision will 
be found in the Act of March 3, 1901 (Sec. 1064, D. C. 
Code, 1901) and the Act of April 19,1920 (D. C. Code, 
1929, title 9, sec. 9). For convenient reference said 
section of the Revised Statutes together with the two 
later acts referred to, are set forth below in parallel 
columns,—the third column containing the statute in¬ 
volved in the present appeal: 
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Rev. Stat. U. S. sec. 

858 (1S7S)* 

In the Courts of the 
United States no wit¬ 
ness shall be excluded 
in any action on ac¬ 
count of color, or in 
any civil action be¬ 
cause he is a party to 
or interested in the 
issue tried: PRO¬ 
VIDED, that in ac¬ 
tions by or against 
executors, administra¬ 
tors, or guardians, in 
which judgment may 
be rendered for or 
against them, neither 
party shall be allowed 
to testify against the 
other, as to any trans¬ 
action with, or state¬ 
ment by, the testator, 
intestate, or ward, un¬ 
less called to testify 
thereto by the oppo¬ 
site party, or required 
to testify thereto by 
the court. In all other 
respects, the laws of 
the State in which the 
court is held shall be 
the rules of decision 
as to the competency 
of witnesses in the 
courts of the United 
States in trials at 
common law, and in 
equity and admiralty. 


Act of March 3, 1901, 
D. C. Code, 1901, sec. 

1064. 

If one of the origi¬ 
nal parties to a trans¬ 
action or contract has, 
since the date thereof, 
died or become insane 
or otherwise incapa¬ 
ble of testifying in 
relation thereto, the 
other party thereto 
shall not be allowed 
to testify as to any 
transaction with or 
declaration or admis¬ 
sion of the said de¬ 
ceased or otherwise 
incapable party in 
any action between 
said other party or 
any person claiming 
under him and the 
executors, administra¬ 
tors, trustees, heirs, 
devisees, assignees, 
committee, or other 
person legally repre¬ 
senting the deceased 
or otherwise incapa¬ 
ble party, unless he 
be first called upon to 
testify in relation to 
said transaction or 
declaration or admis¬ 
sion by the other 
party, or the opposite 
party first testify in 
relation to the same, 
or unless the transac¬ 
tion or contract was 
made or had with an 
agent of the said de¬ 
ceased or otherwise 
incapable party, and 
said agent testifies in 
relation thereto, or 
unless called to tes¬ 
tify thereto by the 
court. 


Act of April 19, 1920, 
D. C. Code, 1929, title 
9, sec. 9. 

If one of the origi¬ 
nal parties to a trans¬ 
action or contract has, 
since the date thereof, 
died or become insane 
or otherwise incapa¬ 
ble of testifying in 
relation thereto, the 
other party thereto 
shall not be allowed 
to testify as to any 
transaction with or 
declaration or admis¬ 
sion of the said de¬ 
ceased or otherwise 
incapable party in 
any action between 
said other party or 
any person claiming 
under him and the 
executors, administra¬ 
tors, trustees, heirs, 
devisees, assignees, 
committee, or other 
person legally repre¬ 
senting the deceased 
or otherwise incapa¬ 
ble party unless he be 
first called upon to 
testify in relation to 
said transaction or 
declaration or admis¬ 
sion by the other 
party, or the opposite 
party first testify in 
relation to the same, 
or unless the transac¬ 
tion or contract was 
made or had with an 
agent of the said de¬ 
ceased or otherwise 
incapable party, and 
said agent testifies in 
relation thereto. 


’Amended June 29, 1906 (34 U. S. Stats, at L., p. 618,—quoted infra, 
P* 17). 


It will be observed that the Act of April 19, 1920, 
which is now in force, is a re-enactment in identical 
language of the Act of March 3, 1901, except for the 
omission in the Act of 1920 of the last clause of the 
Act of 1901 reading ‘‘or unless called to testify there¬ 
to by the Court.’’ 

A comparison of the provisions of the three statutes 
quoted above will disclose the significant fact that 
Congress has not at all relaxed the common law dis¬ 
qualification of parties so far as the testimony of a 
surviving party is concerned, but, on the contrary, 
that such disqualification has been broadened and 
strengthened consistently in favor of the deceased’s 
representatives, and other persons claiming under him. 
To particularize: (1) Under Rev. Stat. U. S. sec. 858, 
the disqualification was limited to actions by or against 
the executors or administrators of the deceased, while 
in the Act of 1901 the disqualification was extended to 
include also actions by or against the trustees, heirs, 
devisees, assignees or other persons legally represent¬ 
ing the deceased; (2) under said Section 858 both par¬ 
ties to such suits were disqualified, while under the 
Act of 1901 the disqualification is limited to the sur¬ 
viving party; and (3) by the Act of 1920, the provision 
contained in the Act of 1901 (as well as in Section 858), 
which gave the Court the power to call the surviving 
party as a witness, was deleted. 

There is one other particular in which both the Acts 
of 1901 and 1920 enlarged the restriction upon the sur¬ 
viving party. Rev. Stat. U. S. sec. 858, did not dis¬ 
qualify the surviving party from testifying to a con¬ 
tract or transaction made or had with an agent of the 
deceased party. It will be recalled that after parties 
generally became competent witnesses, it was fre- 
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quently held that the survivor was not incompetent in 
such cases if the deceased’s agent was still alive and 
competent to testify ( Jones on Evidence in Civil Cases, 
3rd Ed. 1924, sec. 788, and cases there cited). But in 
both the Acts of 1901 and 1920, a provision was in¬ 
cluded that in such cases the surviving party might 
testify to the transaction only if the deceased’s agent 
had testified in relation thereto. This has no other 
relevance to the present, question than as further in¬ 
dicating the policy of Congress to extend rather than 
restrict the disqualifications of surviving parties. 

Defendant Corporation Was the Assignee of the 
Deceased Manger. 

The defendant was shown, by the case as made by 
plaintiffs, to have been the assignee of Manger, and 
therefore entitled to the protection of the statute. 

It was asserted, both in the declaration and in plain¬ 
tiffs ’ opening to the jury, that Manger had entered 
into a contract for the purchase of the Hamilton with 
the understanding that a corporation might be formed 
to take title to the property (R. 3, 13). For example, 
in his opening, plaintiffs ’ counsel said: 

“Manger went back to New York and on June 
15 lie submitted an offer through his broker to buy 
the Hamilton for $800,000, $300,000 in cash and 
$500,000 in bonds. On June 18 that offer was ac¬ 
cepted by the Roosevelt Committeef * * *. On 
the 3rd of August, 1934, the defendant in this case 
was organized * * * for the purpose of taking 
title to the Hamilton Hotel.” (R. 13-14.) 

f The ‘ * Roosevelt Committee ’ ’ above referred to owned, on behalf of 
depositing bondholders, all the stock in the Hamilton Hotel Corporation, 
which held title to the hotel, and the committee accordingly had full 
power to negotiate a sale of the hotel. (R. 44-45) 
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Since the defendant was not in being at the time 
Manger and the sellers reached the agreement of June 
18, 1934, Manger could not have been an agent of the 
defendant. 

“The most common case of one assuming to act 
in behalf of a principal not yet in existence, is 
that of a person, often called a ‘promoter,’ who 
undertakes to act in behalf of a corporation not 
yet formed. Such a person obviously cannot now 
be the agent of a corporation hereafter to be 
created, and as has often been pointed out, his 
acts and contracts, without something more, can¬ 
not impose any liability on the corporation when 
created.” Mechevn on Agency (2nd Ed. 1914) sec. 
1383. 

As Manger was not the agent of the defendant when 
he acquired the right to purchase the property, there 
was necessarily a transfer of his right to the defen¬ 
dant, which, on August 28, 1934, executed the formal 
contract of purchase (R. 44). Such transfer consti¬ 
tuted an assignment and the defendant the assignee 
of Manger. The form of the assignment is not mate¬ 
rial. For purposes of surviving party statutes an 
“assignee” is one who has acquired from the decedent 
an interest which is involved in the action and with re¬ 
spect to which the testimony of the decedent would be 
necessary for the protection of his transferee. With 
respect to the equivalent term “assigns” in a similar 
statute, the Michigan Court in Ripley v. Seligman, 88 
Mich. 177, said: 

“The word ‘assigns’ is used here in its legal 
sense, and signifies a person to whom any prop¬ 
erty or right is transferred by a deceased person 
in his life-time. The statute is broad enough to 
cover successive transfers, or where the contro- 


versy depends upon the acts or dealings with the 
property of the deceased in his life-time; and any 
one who is called upon to prosecute or defend 
some interest which is affected by the act or agree¬ 
ment of the deceased party through whom he 
claims may invoke the protection of the statute to 
shield his interest from the testimony of the op¬ 
posite party to matters which, if true, were equally 
within the knowledge of the deceased person 
through whom he claims.” (Italics supplied) (p. 
189.) 

Many other cases have been examined in which the 
terms “assignee” or “assign” as used in statutes of 
this character have been construed, and the conclusions 
are believed to be fairly summed up by Corpus Juris, 
as follows: 

“An ‘assignor’ of a thing or contract under such 
a statute has been held to be he whose rights 
therein or thereunder, at or before the time of his 
decease, passed by his own act or by law to a 
party in the action, and * assigns’ signifies a per¬ 
son to whom any property or right is transferred 
by a deceased person in his lifetime.” (70 Corpus 
Juris 289-90.) 

It is asserted in plaintiffs’ brief (p. 18) that an “as¬ 
signment in fact is essential.” What is meant by this 
statement, in its application to the present case, is not 
clear. If it is intended thereby to imply that the as¬ 
signment must be evidenced by a writing or expressed 
in some particular words, such is not the law. Any 
words are sufficient which show an intention of trans¬ 
ferring a chose in action for the use of the assignee. 
Hinkle v. Warner, 17 How. 353, 368; George v. Tate, 
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102 U. S. 564; U. S. F. <& G. Co. v. U. S. Use of Bartlett , 
231 U. S. 237. 

Defendant Was a Person Legally Representing the 

Deceased Manger. 

Even if the term “assignee’’ had been omitted from 
the statute, the defendant corporation was shown by 
the plaintiffs to be a “person legally representing the 
deceased” Manger, and therefore within the protec¬ 
tion of the general and comprehensive clause which 
follows the specific enumeration. 

It is obvious from the context of the present statute 
that the clause “or other person legally representing 
the deceased” does not refer to the decedent’s execu¬ 
tors or administrators ( i . e., to his personal represen¬ 
tatives) nor to his trustees, heirs, devisees, or assign¬ 
ees, for all of these are specifically mentioned imme¬ 
diately preceding the clause just quoted. Such clause 
must have been inserted to cover suits by or against 
other persons who, like the heir, devisee or assignee, 
may have succeeded to the right or title of the decedent 
which is involved in the suit, and who would otherwise 
be prejudiced by testimony of the surviving party to 
alleged oral promises of and transactions with the de¬ 
ceased. Defendant is therefore unable to find any jus¬ 
tification for the unsupported opinion expressed in 
plaintiffs’ brief (p. 16) that the clause last above quoted 
“modifies” each of the other statutory terms, and sub¬ 
mits that the plain intent thereof was to broaden, not 
restrict, the scope of the statute. 

In New York Mutual Life Ins. Co. v. Armstrong, 117 
U. S. 591, the court said: 

“The term ‘legal representatives’ is not neces¬ 
sarily restricted to the personal representatives of 
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one deceased, but is sufficiently broad to cover all 
persons who, with respect to his property, stand 
in his place and represent his interests, whether 
transferred to them by his act or by operation of 
law.” (p. 597) 

For example, in Bank and Trust Co. v. Indemnity Co., 
264 Mich. 395, it was held under the Michigan statute, 
which is similar to ours, that a surviving wife sued 
with respect to property of which she and the decedent 
husband were tenants by the entirety, was decedent’s 
* * legal representative. ’ ’ 

Again, where an Act of Congress granted rights in 
land to “each and every person, or his, her or their 
legal representative or representatives * * *” the 
Illinois court said in Phelps v. Smith, 15 Ill. 572: 

“Nothing can be more clear to my mind than 
that the term ‘legal representative’ as used in this 
law was designed to describe a party in interest 
whose identity was uncertain, and that by that 
description it was designed to designate the per¬ 
son or party who had succeeded to the right of the 
deceased, whether by purchase, or descent, or op¬ 
eration of law. It means the party who has the 
right to and who does legally represent the inter¬ 
est which was once vested in the deceased; # * 
(Italics supplied) (p. 574.) 

The term “legally representing” in our statute is 
of course equivalent to the term “legal representative” 
which was defined in the above cases. It would appear 
to be likewise equivalent, for purposes of such statutes, 
to the term “representative”, inasmuch as the plain 
purpose of the statutes is to embrace all persons sued 
on the basis of some interest derived from or through 
the deceased and with respect to which the testimony 
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of the deceased would be necessary for the protection 
of the defendant. In this regard an opinion of the 
Nebraska court in McCoy v. Conrad, 64 Neb. 150, is 
particularly pertinent: 

‘‘The word ‘representative,’ as used in * * * 
the statute, includes any person or party who has 
succeeded to the rights of the decedent, whether by 
purchase, descent, or by operation of law * * *. 
Of course the question is whether he represents 
the deceased in the litigation in which the evidence 
is offered. The fact that he may be the general 
representative of the deceased will make no differ¬ 
ence unless he represents him in the question which 
is in dispute in the litigation. If an executor or 
an administrator is engaged in litigating some 
matter which is entirely foreign to the interests 
of the estate which he represents, the statute, of 
course, has no application. * * # 

“* * * If a party is so placed in a litigation 
that he is called upon to defend that which he has 
obtained from a deceased person, and make the de¬ 
fense which the deceased might have made if liv¬ 
ing, or to establish a claim which the deceased 
might have been interested to establish if living, 
then he may be said, in that litigation, to represent 
a deceased person; * * (pp. 153-5) (Italics 
supplied.) 

In an earlier case the Nebraska court, in Walmsley 
v. Crook and Hall, 3 Neb. 344, after considering sev¬ 
eral cases on this point, came to this conclusion: 

“It seems to be the settled rule of law that the 
word representative as used in the statute was 
intended by the law-giver to designate the person 
or party who succeeds to the rights of the deceased, 
whether by purchase, descent or operation of law; 
and this rule seems to be well founded in reason 
and sound policy, for any other construction 
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would leave the person or party succeeding to such 
rights, at the mercy of parties claiming adversely 
to such rights.” (p. 351) (Italics supplied except 
for “representative”) 

In Davis v. Davis, 26 Cal. 23, the court said: 

“We are of opinion that the word ‘representa¬ 
tive’ in the amendment of 1863 was intended by 
the Legislature to designate the executor or ad¬ 
ministrator of a deceased person, and also the 
person or party who had succeeded to the right of 
the deceased, whether by purchase or descent, or 
operation of law. Any other construction would 
leave the purchaser of an estate from a grantor, 
who subsequently died, in a worse condition than 
the grantor’s executor would be had no convey¬ 
ance of the estate been made * * *. We do not 
think the point one of serious doubt.” (p. 39) 
(Italics supplied) 

Accord: Burke v. Dunn, 117 Mich. 430; Colfax 
County Bank v. Konvalin, 117 Neb. 276; Lee v. Dill, 39 
Barb. 516 (N. Y.); Bill v. Stoll, 55 Wis. 216. 

The New York statute upon this subject was un¬ 
doubtedly intended to reach the same result as ours 
by extending the protection to “a person deriving his 
title or interest from, through or under a deceased 
person or lunatic, by assignment or otherwise.”* It 
has been held under that statute that where a husband 
had made written contracts for the purchase of prop¬ 
erty and had the property conveyed to his wife, a 
plaintiff was prevented from testifying to an oral 
transaction with the deceased husband in an action to 
impress a trust upon the property, on the ground that 
the defendant-widow “obtained title to the property 

* New York Civil Practice Act, Section 347. 
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from, through or under her husband”; the court say¬ 
ing that “This construction must be adopted to pre¬ 
vent the wrong which the statute was enacted to guard 
against.” Frey gang v. Train, 42 Misc. 49, 51 (N. Y.). 
This decision is pertinent since the plaintiffs’ theory 
of action here would in effect impress a trust upon the 
hotel property which they say was purchased as a re¬ 
sult of their efforts. 

In no case cited in appellants’ brief is a different 
meaning of the term “legally representing the de¬ 
ceased” suggested. 

Strict or Liberal Construction. 

It is contended by plaintiffs that our present statute 
should be strictly construed in favor of their compet¬ 
ency to testify in the present case. The reason given 
is that our statute disqualifying the surviving party 
“is a qualification of or exception to Sec. 858 R. S.” 
(Brief for appellants, p. 15). There are several suf¬ 
ficient answers to this contention. In the first place, 
our statute is complete in itself and contains no refer¬ 
ence whatever to Section 858; and, in the second place, 
plaintiffs have erroneously stated the provisions of 
Section 858 at the time of the enactment of the present 
statute in 1920. Prior to 1906 said section read as 
stated by plaintiffs but in 1906 the section was amended 
to read as follows: 

“The competency of a witness to testify in any 
civil action, suit or proceeding in the courts of the 
United States shall be determined by the laws of 
the State or Territory in which the court is held.” 
(34 U. S. Stats, at L., p. 618; U. S. C. A., Tit. 28, 
Sec. 631.) 

Moreover, the proviso contained in original Section 
858 was not in derogation of the common law but was 




a saving clause continuing in force the common law 
rule disqualifying parties in those cases in which one 
of the parties to the transaction in issue had died and 
the suit is by or against his representatives or persons 
claiming under him. 

The contention of defendants for a strict construc¬ 
tion in their favor is therefore without support, 
whether predicated upon the language of original Sec¬ 
tion 858, present Section 858, or the statute here in¬ 
volved. If either party is to be favored by construc¬ 
tion, the history of the disqualification, both common 
law and statutory, suggests that it should be the party 
who has been deprived by death of the testimony of 
the person under whom he claims or through whom it 
is sought to hold him liable. 

In this connection plaintiffs’ brief cites an opinion 
of the old General Term of the District Supreme Court 
in Andrews v. Hunt, 7 Mackey 311 (Brief for appel¬ 
lants, p. 15). But neither that case nor Goodwin (not 
Goodman) v. Fox , 129 U. S. 601, referred to in that 
opinion, involved the question of strict or liberal con¬ 
struction. In the Andrews case the testimony in ques¬ 
tion was so plainly competent as not to require any 
consideration of the subject of construction. Defen¬ 
dant there was the administrator of one Wight, and ob¬ 
jected that Andrews’ testimony was incompetent un¬ 
der Rev. Stat. U. S. Sec. 858. This objection the Court 
answered as follows: 

“But so far as the statement of Andrews can 
be said to refer in any way to transactions with 
Wight, it is confined to a denial that any such 
transaction between them ever took place. He tes¬ 
tified that he never delivered the papers to Wight, 
but stated nothing whatever as to any conversa¬ 
tion with the deceased on the subject of the deed 
and notes.” (Italics the Court’s.) (p. 315.) 
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Public Policy of the Statute. 

While one finds an occasional criticism of statutes 
perpetuating any part of the common law rule of dis¬ 
qualification, the reasons therefor in cases involving 
estates of deceased persons are so obvious and strong 
that statutes similar to ours quite generally prevail. 
In McCurley v. National Savings Trust Co ., 49 App. 
D. C. 10, this Court noticed a criticism of this kind by 
Professor Wigmore in his work on Evidence (1st Ed. 
1904), Section 578 and said that the author’s “argu¬ 
ment might be enlightening if addressed to the Con¬ 
gress but it does not help in solving the question be¬ 
fore us, for, no matter what the basis of the statutes 
may be, the Courts must enforce them while they 
exist” (p. 15). It is significant that, notwithstanding 
Professor Wigmore’s criticism was published in 1904, 
the Congress sixteen years later passed the Act of 
April 19, 1920, further broadening the disqualification, 
and has permitted this statute to continue in force to 
the present day. 

It is significant also that statutes excluding in vary¬ 
ing degrees the testimony of surviving parties con¬ 
tinue to prevail in nearly every state,* thus indicating 
the universality of the public policy thought to be 
served by such measures. 

Referring to our statute this court in Ockstadt v. 
Boivles, 34 App. D. C. 58, said: 

“The statute is a salutary one to prevent the 
great injustice that would so often result from 
permitting one party to testify as a witness on 
his own behalf as to transactions between him and 
a deceased person, whose version of the same 
could not be given.” (p. 65) 

# The statutes are cited and digested in Wigmore, Evidence (2nd Ed.) 
Sec. 488; id., Supplement to Second Edition (1934), S#c. 488. 
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Sec also Nieman v. Mitchell, 2 App. D. C. 195; Tuohy 
v. Trail y 19 App. D. C. 79, 84, 85; Dawson v. Wagga- 
man, 23 App. D. C. 428, 434. 

It is accordingly submitted that, under a natural con¬ 
struction of the terms “other person legally repre¬ 
senting the deceased’’ and “assignee” of the deceased, 
the testimony of plaintiffs was properly excluded un¬ 
der the statute. Furthermore, the legislative history 
of the statute, the universality of similar statutes, and 
the expressions of this and other courts indicate a 
strong public policy which would call for a liberal ap¬ 
plication of the statute. 


n. 

Assignments Nos. 3, 5, 6, 8, 11, 12 and 13. 

All of the above assignments relate to the refusal 
of the court to allow plaintiffs’ witnesses to give hear¬ 
say evidence. The following brief references to the 
record will be sufficient to show that the rulings of the 
court were correct in each instance: 

Assignment No. 3: Plaintiff Lucas testified that be¬ 
tween April 26 and May 22,1934, he talked with his co¬ 
plaintiff, Loveless, and learned from him about a 
definite price at which the Hamilton Hotel could be 
purchased. Thereupon plaintiff’s counsel asked him 
“What was the price?” (R. 29). 

Assignment No. 5: Plaintiff Lucas testified that he 
talked over the phone with one O’Brien on July 3,1934, 
and was then asked by his counsel “What was that con¬ 
versation?” (R. 30). 

Assignment No. 6: Plaintiff Lucas testified that on 
July 28,1934, he had communicated in person with the 
said O’Brien in New York. Thereupon, he was asked 
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by his counsel “What was the subject of that conver¬ 
sation?” (R. 30-31). 

Assignment No. 8: Plaintiff Loveless testified that 
he saw one Howard Phillips on March 20,1934. There¬ 
upon he was asked by his attorney to state his “con¬ 
versation with Mr. Phillips” (R. 32). 

Assignment No. 11: Plaintiff Loveless testified that 
he saw one O’Donnell April 22 or 23, 1934, and had 
several talks with him about selling the Hamilton Hotel 
to Mr. Manger. He was then asked by his counsel to 
“Tell us the subject matter, please” (R. 34). 

Assignment No. 12: Plaintiff Loveless testified that 
one LaPorte was “contact man of the Roosevelt Com¬ 
mittee under which any proposition to sell any of their 
properties wxmld be brought to his attention first”; 
that the aforesaid O’Donnell in the presence of wit¬ 
ness telephoned LaPorte in New York. Thereupon 
Loveless was requested by his counsel to “Please state 
the conversation Mr. O’Donnell had with Mr. LaPorte 
so far as you heard it” (R. 34-35). 

Assignment No. 13 (a): Plaintiff Loveless was asked 
by his counsel “Did you at any time learn from Mr. 
O’Donnell that he would approve a sale of the Hamil¬ 
ton Hotel for $850,000?” (R. 35); and (b) “Did you 
at any time learn from Mr. O’Donnell that he would 
approve a sale of the Hamilton Hotel for a less figure 
than $S50,000?” (R. 35). There had been no evidence 
tending to prove that O’Donnell’s approval or disap¬ 
proval could in anywise affect any proposed sale of 
the Hotel. There was no showing that any of the per¬ 
sons to whose statements the witnesses Lucas and 
Loveless proposed to testify, were agents of or author¬ 
ized to speak for Mr. Manger in connection with the 
transactions in issue, and therefore anything they may 
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have said to the witnesses, or the witnesses may have 
said to them, out of the presence of Manger, was clearly 
hearsay. 

On behalf of the plaintiffs it is contended that the 
evidence sought to be elicited by the foregoing ques¬ 
tions was competent under the decisions of this Court 
in Tuohy v. Trail, 19 App. D. C. 79, and Ellis v. Ellis , 
51 App. D. C. 383, because the purpose of the offered 
evidence was to prove services by plaintiffs to Mr. 
Manger. There are two sufficient answers to this con¬ 
tention. First, in neither of those cases did the Court 
hold that the hearsay rule was inapplicable to evidence 
offered for such a purpose; indeed, the evidence in 
question in neither case was of the character of the 
evidence offered in the present case; and, second, in 
the instant case evidence of the mere rendition of ser¬ 
vices in connection with the sale of the Hamilton Hotel 
was not relevant until evidence tending to prove the al¬ 
leged express contract of employment had been re¬ 
ceived, and none had been or was thereafter received. 

In both the Tuoliy and Ellis cases, supra, (a) the 
agreement for compensation was either admitted or 
established by competent evidence , and (b) none of 
the admitted evidence as to services was in any sense 
hearsay. On the contrary, no statements of or com¬ 
munications with third persons were sought to be 
proved in either of these cases. 

The record in the instant case shows that plaintiffs 
were both engaged in the business of real estate brok¬ 
ers (R. 15, 31), one of them specializing in the sale of 
hotel properties (R. 15), and it is common knowledge 
that such brokers spend much of their time in seeking 
to bring owners and prospective purchasers together 
in the hope of effecting a sale and receiving the cus- 
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tomary commissions from the owner. Admittedly, if 
evidence had been received tending to prove the aver¬ 
ment that Manger, a prospective purchaser, had em¬ 
ployed plaintiffs to assist him, competent evidence of 
the nature and extent of their services would have been 
relevant and material, but the court could not have 
admitted the substance of conversations between Lucas 
and Loveless, or of conversations of either with third 
persons, which are the subject of the present assign¬ 
ments of error. 

For the foregoing reasons there was no error in the 
rulings which are the subject of the above assignments. 

m. 

Assignment No. 14. 

This assignment is based upon the refusal of the 
trial court to permit plaintiffs to introduce in evidence 
a letter from plaintiff Loveless to Manger, dated May 
5, 1934. 

The letter in question (R. 35-36) was identified by 
Loveless who stated that he had received no reply 
thereto (R. 35). Thereupon it was offered in evidence 
and objected to upon the ground among others that it 
was a self-serving declaration. The objection was sus¬ 
tained (R. 35). 

There was no evidence that the letter was a part of 
mutual correspondence. Upon its face it bears ample 
evidence that it was not written in answer to any com¬ 
munication from Mr. Manger to whom it was ad¬ 
dressed, and Loveless admitted that he received no 
reply to the letter. Furthermore, there was no evi¬ 
dence that the letter was written by Loveless in pur¬ 
suance of an employment by Manger, nor that Manger 
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ever admitted the truth of the self-serving statements 
contained in it. The failure to reply could not be 
taken as an admission, and that was the purpose for 
which it was offered (Brief for Appellants, p. 43). 

As stated by the Circuit Court of Appeals for the 
Second Circuit in Packer v. United States , 106 F. 906, 
cited in plaintiffs’ brief (p. 26), 

“Admissions, of course, may be inferred from 
silence as well as from express statements, but it 
has been uniformly held by the courts that the 
failure to reply to a letter is not to be treated in 
a criminal or in a civil action as an admission of 
the contents of the letter.” (p. 910) 

In Leach <& Co. v. Pierson , 275 U. S. 120, the prin¬ 
cipal question was whether a letter of Pierson to Leach 
was competent evidence in favor of Pierson. Objec¬ 
tion to its admission was that it was self-serving. The 
trial judge admitted the letter and instructed the jury 
that if Leach received the letter and failed to answer 
it, the jury could be justified in finding that Leach had 
acquiesced in the statements contained in it. For the 
error in admitting the letter, the judgment was re¬ 
versed, the Court, speaking through Justice Holmes, 
saying (p. 128): 

“A man cannot make evidence for himself by 
writing a letter containing the statements that he 
wishes to prove. He does not make the letter evi¬ 
dence by sending it to the party against whom he 
wishes to prove the facts. He no more can impose 
a duty to answer a charge than he can impose a 
duty to pay by sending goods. Therefore a fail¬ 
ure to answer such adverse assertions in the ab¬ 
sence of further circumstances making an answer 
requisite or natural has no effect as an admission.” 


Accord: Viele v. McLean, 200 N. Y. 260. 
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Plaintiffs’ brief, in answer to the above objection, 
asserts that the letter was admissible because it ‘‘was 
written during the course of the employment” of the 
plaintiffs (Brief for Appellants, p. 24). There was, 
however, no evidence that the letter was written dur¬ 
ing an employment by Mr. Manger; in fact, there was 
no evidence of any such employment. In any event 
neither in Leach d Co. v. Pierson, supra, nor in any of 
the cases cited in that opinion, nor in any case cited in 
plaintiffs’ brief, is to be found any authority for con¬ 
cluding that the rule of exclusion is limited as plain¬ 
tiffs contend to declarations “after the matter has 
been closed” (id. at 25). In none of the cases is any 
such distinction even mentioned. Plaintiffs’ brief re¬ 
fers in several places to the fact that the letter was 
produced at the trial by the defendant (id. at 24, 43), 
as if such fact either constituted a waiver of the right 
to object to its admission in evidence, or otherwise 
rendered it admissible. The record, however, shows 
that the letter was produced in response to formal no¬ 
tice served upon the defendant prior to the trial (R. 
35). Manifestly by producing it in response to such a 
notice defendant did not concede its admissibility. 


IV. 

Assignment No. 15. 

The supposed error, which is the basis of this as¬ 
signment, was in permitting the witness Duncan to be 
asked on cross-examination whether he did not know 
Lucas had been under employment by Manger for a 
stated compensation and for a stated period, namely, 
for a month from May 24, 1934, and had received his 
check in full payment for specified compensation of 
$300 which was paid to him in advance (R. 92-93). 
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The statement of Duncan’s testimony in the record 
is in narrative form, but it is apparent that the above 
testimony of the witness was given in answer to ques¬ 
tions of defendant’s counsel as to whether or not he 
knew the above facts. As his answers thereto were 
in the negative , it is obvious that there could have been 
no possible prejudice to the plaintiffs. But even if 
there had been, the questions were well within the 
proper bounds of cross-examination as they were for 
the purpose of testing the extent of the witness’ knowl¬ 
edge about a matter to which his direct examination 
related, as well as to lay a foundation for possible im¬ 
peachment of his testimony. 

In Alford v. U. S., 2S2 U. S. 687, the Court stated 
that among the permissible purposes of cross-exam¬ 
ination is “that facts may be brought out tending to 
discredit the witness by showing that his testimony in 
chief was untrue or biased” (p. 692). And at the 
same page, the court continued as follows: 

“Counsel often cannot know in advance what 
pertinent facts may be elicited on cross-examina¬ 
tion. For that reason it is necessarily explora¬ 
tory ; and the rule that the examiner must indicate 
the purpose of his inquiry does not, in general, 
apply. * * * It is the essence of a fair trial that 
reasonable latitude be given the cross-examiner, 
even though he is unable to state to the Court what 
facts a reasonable cross-examination might de¬ 
velop. Prejudice ensues from a denial of the op¬ 
portunity to place the witness in his proper set¬ 
ting and put the weight of his testimony and his 
credibility to a test, without which the jury can¬ 
not fairly appraise them * * * To say that prej¬ 
udice can be established only by showing that the 
cross-examination, if pursued, would necessarily 
have brought out facts tending to discredit the 
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testimony in chief, is to deny a substantial right 
and withdraw one of the safeguards essential to 
a fair trial.” 

Assignments Nos. 16 and 17. 

Both of these assignments are also based upon ques¬ 
tions asked plaintiffs’ witness Duncan upon his cross- 
examination (R. 94 and R. 95, respectively). The rec¬ 
ord shows that these questions also were propounded 
for the purpose of testing the witness’ credibility (R. 
94). 

V. 

Assignment No. 18. 

This assignment is to the refusal of the Court to 
permit the plaintiff Lucas to testify from what cor¬ 
poration he had received the sum of three hundred 
dollars ($300.00) (R. 96). 

Lucas had immediately before testified that he had 
not been paid said sum for services in connection with 
the Hamilton Hotel but that it had been paid by 
Manger or one of his corporations for another pur¬ 
pose (R. 96). Thereupon he was asked by plaintiffs’ 
attorney “What corporation?” To this question ob¬ 
jection was made by defendant’s counsel and sustained 
(R. 96). Thereupon, plaintiffs’ counsel made a state¬ 
ment of what he proposed to prove by the answer to 
said question (R. 96), and from this statement it is 
obvious that the proposed evidence was irrelevant to 
the issues involved in the present suit, and therefore 
was properly rejected. 
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Assignment No. 19. 

This assignment is to the refusal of the Court to 
permit the plaintiffs to testify to their opinion as to 
the value of their alleged services to Mr. Manger (R. 
97, 98). 

Plaintiff Lucas was asked hy his counsel the follow¬ 
ing question: “Q. Mr. Lucas, will you tell us what, in 
your opinion, is fair and reasonable compensation for 
tin* services rendered by you and Mr. Loveless in con¬ 
nection with the acquisition of the Hamilton Hotel by 
the defendant Hamilton Realty Corporation as shown 
in these proceedings !" (R. 97). Objection to the 

question was sustained, and it was stipulated that it 
should be understood that Loveless had been recalled, 
the same question propounded to him and the same ob¬ 
jection and ruling made. 

Plaintiffs urge that despite the Court's ruling ex¬ 
cluding their testimony as to alleged transactions with 
Manger there was in the record evidence that they had 
bad numerous meetings with Manger and other per¬ 
sons, and had made numerous phone calls (Brief for 
Appellants, pp. ). But there was no evidence 

that any of this activity was at Manger's request or 
in pursuance of his alleged promise. Both Lucas and 
Loveless were real estate brokers,—one of them giving 
special attention to sales of hotel properties. Mr. 
Manger was engaged in buying and operating hotels 
in various parts of the country. It is common knowl¬ 
edge that, in the absence of special contract to the 
contrary, brokers’ fees in sales of real estate* in tin* 
District of Columbia are paid by the seller, not by the 
purchaser. 
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The offered opinions of Lucas and Loveless were 
objectionable upon the following 1 grounds: 

1. There was no evidence of the contract of employ¬ 
ment ui)on which their right of recovery was predi¬ 
cated. 

2. There was no evidence, save the bare scintilla 
hereinafter mentioned, that either of the plaintiffs had 
had any part in Manger’s negotiations for the pur¬ 
chase of the hotel. 

3. There was no evidence of the nature and extent of 
the alleged services as to which the witnesses proposed 
to express their opinions. 

In the absence of prima facie proof of the alleged 
employment, the witnesses’ opinion as to value of ser¬ 
vices was wholly irrelevant. But even if such prima 
facie proof had been given, the opinion evidence would 
have had to be based upon evidence before the jury 
as to the nature and extent of such services, not upon 
undisclosed knowledge of the services possessed by 
1 Ik* witnesses. 

The jury must have evidence of the character and 
extent of services, both as a basis for determining the 
weight to be given to a witness' opinion and to enable 
it to form its own judgment as to appropriate compen¬ 
sation for such services. 

DiisIkiuc v. Henr<lid , 120 I’. S. fi:j(), was assumpsit 
for goods sold and delivered in which there was a 
counter-claim by the defendants for damages for 
breach of warranty. One of the errors assigned bv 
defendants was the exclusion of offered testimony of 
one of the defendants of his estimate of the amount of 
their damages. Sustaining the exclusion, the Court 
said: 


“lilt* court Uiiuiil properly <itu* to permit 
one of the defendant" to testify in general terms 
wh.it he estimated the amount of their damages 
to he, when lie had Hot testified Jo tile items of 
damages. or to au\ facts upon which his opinion 
was I >ased. ’ (p. (!4 1 ) 

See also Haul/ v. ('tu'jtruh i . li App. I). (olio, .’) 1 l!. 


VII. 

Assignment No. 20. 

This assignment is based upon the denial of plain 
tilts* motion, made immediately before they closed 
their ease, to permit plaintiff' to testify to their con¬ 


versation." with Mr, Manger (lb dS). 

I’nlcss tin* Court’s earlier rulings (hereinbefore 
discussed) that plaintiffs were disqualified by the stat 
ute were erroneous, there was no error in the present 
ruling. Xo evidence had been introduced later jus 
tifying a different ruling in this regard. Tin* alleged 
employment and the alleged promise of compensation 
had been supported by no evidence whatever. Xor. 
indeed, had there been any evidence that plaintiffs 
had rendered assistance to Manger in connection with 
his purchase of the hotel other than Ihe hart* scintilla 
to which the trial justice referred in granting the mo¬ 
tion for a directed verdict (lb !>'"!•!). and Appellants’ 
Uriel’ p. .”*2). Tin* Court's reference was to tin* testi¬ 
mony of Duncan who stated that in duly, ld.’H, while 
taking a motor trip to Washington with Mr. Mauger 
he (Duncan) had claimed a part of the commission 
upon the sale of the hotel and that in reply Manger 
had said “Well, you and I Vase and Hubbard reallv 
are not entitled to a cent of commission, you did not 
do anything." that Lucas had furnished him with all 
of tin* intormation and had done all of the work (lb 
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Pi!). I Vase ;in< 1 11 ill>banl meationed in llu* quotation 
were the brokers shown l>y tile ri*c*<*rc 1 1 <* have nego¬ 
tiated tlie sale to Manger on helialt’ of the Koosevelt 
(’omniittee (!«’. Wi-41. 42-4.‘!) and the contract of sale 
provided for the payment o! eonnnissions al the usual 
rate to Hubbard's firm and iVasc (1». 55). 

It is apparent that tin* above testimony ol Dunean 
had no bearing whatever upon the question of the coin 
potency of plaintiffs to testify to their eonversations 
with Mr. Manner, nor was 11 u*r<* any other evidence* 
introduced subsequent to the earlier rulings upon that 
question which changed the situation in this regard. 

VIII. 

Assignment No. 21. 

'This assignment is based upon the granting ot do 
fondant's motion fora directed verdict. 

The* plaintiffs’ case having been closed without the 
introduction of any evidence in support of their al 
leged contract, there was no error in the refusal to 
allow the case to go tin* jury. 


For the reasons hereinbefore sel forth, it is respect 
fully submitted thal the judgment below should be 
allirmed. 
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